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Public Bill Committee

Tuesday 9 June 2020

(Morning)

[GRAHAM STRINGER in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

9.25 am

The Chair: Before we begin, I have a few preliminary
points. Members should switch off any electronic devices
or switch them to silent. As in all Bill Committees, tea
and coffee are not allowed during sittings. Obviously, I
must stress the importance of social distancing in the
Committee Room. I will suspend proceedings if at any
point I am not satisfied that advice on public health is
being observed.

The Hansard reporters would be most grateful if
Members could email any electronic copies of their
speaking notes to hochansardnotes@parliament.uk.

We will first consider the programme motion. We will
then consider a motion to enable the reporting of written
evidence for publication and a motion to allow us to
deliberate in private about our questions before the
evidence session. If there are any questions about our
unusual procedure because of social distancing during
that session, we can deal with them then. In view of the
limited time available, I hope we can take these matters
without too much debate. At 11 o’clock, there will be a
minute’s silence in memory of the death of George
Floyd.

I call the Minister to move the programme motion,
which was agreed at the Programming Sub-Committee
yesterday.

The Parliamentary Under-Secretary of State for the
Home Department (Kevin Foster): I beg to move,

That—

(1) the Committee shall (in addition to its first meeting at
9.25am on Tuesday 9 June meet—

(a) at 2.00pm on Tuesday 9 June;

(b) at 11.30am and 2.00pm on Thursday 11 June;

(c) at 9.25am and 2.00pm on Tuesday 16 June;

(d) at 11.30am and 2.00pm on Thursday 18 June;

(e) at 9.25am and 2.00pm on Tuesday 23 June;

(2) the Committee shall hear oral evidence in accordance with
the following Table:

Date Time Witness

Tuesday 9 June Until no later than
10.20am

Federation of
Small Businesses;
London Chamber
of Commerce and
Industry

Tuesday 9 June Until no later than
10.50am

The Confederation
of British Industry;
Make UK

Tuesday 9 June Until no later than
11.25am

The Migration
Advisory
Committee

Tuesday 9 June Until no later than
2.40pm

British in Europe;
Professor Bernard
Ryan

Tuesday 9 June Until no later than
3.20pm

British Future;
Policy Exchange

Tuesday 9 June Until no later than
4.00pm

Detention Action;
Immigration Law
Practitioners’
Association

Tuesday 9 June Until no later than
4.30pm

the3million;
The Children’s
Society

Tuesday 9 June Until no later than
5.00pm

Fragomen LLP;
No.5 Barristers’
Chambers

(3) proceedings on consideration of the Bill in Committee shall
be taken in the following order: Clause 1, Schedule 1, Clauses 2 to
5, Schedules 2 and 3, Clauses 6 to 9, New Clauses, New Schedules,
remaining proceedings on the Bill;

(4) the proceedings shall (so far as not previously concluded)
be brought to a conclusion at 5.00pm on Thursday 25 June.

It is a pleasure to serve under your chairmanship,
Mr Stringer. I welcome my shadows, the hon. Members
for Halifax and for Cumbernauld, Kilsyth and Kirkintilloch
East, to the Committee.

Question put and agreed to.

Resolved,

That, subject to the discretion of the Chair, any written evidence
received by the Committee shall be reported to the House for
publication.—(Kevin Foster.)

The Chair: Copies of written evidence that the Committee
receives will be made available in the Committee Room.

Resolved,

That, at this and any subsequent meeting at which oral
evidence is to be heard, the Committee shall sit in private until
the witnesses are admitted.—(Kevin Foster.)

The Chair: We will now go into private session to
discuss lines of questioning.

9.29 am

The Committee deliberated in private.

Examination of Witnesses

9.32 am

Martin McTague and Richard Burge gave evidence.

The Chair: We will now hear oral evidence from a
representative of the Federation of Small Businesses,
who is attending by audio link, and from a representative
of the London Chamber of Commerce and Industry,
who is with us in the room. I welcome our witnesses and
thank them for appearing today. Before calling the first
Member to ask the first question, I remind all Members
that questions should be limited to matters within the
scope of the Bill, and that we must stick to the timings
in the programme motion that the Committee agreed
earlier. We have until 10.20 am. Before we get to the
questions, perhaps the witnesses could introduce themselves.

Kate Green (Stretford and Urmston) (Lab): On a point
of order, Mr Stringer. May I first draw the Committee’s
attention to my entry in the Register of Members’
Financial Interests in relation to financial support that I
receive in my office for work on immigration policy?
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The Chair: Thank you. Richard Burge, please introduce
yourself.

Richard Burge: Thank you very much. My name is
Richard Burge. I am the chief executive—fairly recent—of
the London Chamber of Commerce and Industry.

Martin McTague: I am Martin McTague. I am the
chair of policy and advocacy for the FSB in the UK.

Q1 Kevin Foster: I will start with a slightly more open
question to the two witnesses. How do you see small
businesses adapting to the new system that we have
proposed?

Richard Burge: With difficulty. The obvious difficulty
they have is that they are surrounded by chaos at the
moment. Many small businesses have furloughed a
large number of members of staff, or they are operating
on their own. They have only so much bandwidth, so
this will be hard work for them, particularly as they do
not know what the rules will be. If they employ EU
citizens, their concern is that they will now be introduced
to the world of having to register themselves and get
themselves licensed, which, like customs documentation,
is a completely new world for them, and they have six
months to do it.

Martin McTague: Sorry, I could not hear that question
very well. Could you repeat it? You are very echoey and
quite distant.

The Chair: Just before you do, Minister, it would be
helpful if when asking questions, Members said who
they were directing the question to.

Q2 Kevin Foster: Certainly, Mr Stringer. The question
was an open one, directed at both witnesses, and it was
basically about how they see small businesses adapting
to the proposed new immigration system.

Martin McTague: I just about got that; I think it was
a question about small businesses’ experience of
immigration. The reality is that 95% of small businesses
have absolutely no experience of dealing with any kind
of visa system, and the system has been largely designed
for larger businesses with reasonably sophisticated HR
resources. We have found that the biggest concentration
of issues is to do with mid-skilled occupations; in other
words, the debate tends to be very binary. It either refers
to high-skilled and very sophisticated employment
requirements or completely low-skilled ones, but there
are a lot of mid-skilled positions that fall within the
£20,000 to £30,000 bracket, and those are the ones that
cause the most problems for small businesses in the UK.

Q3 Kevin Foster: I would like to ask two follow-up
questions, one to each witness, if that is acceptable. My
first question is to Mr McTague, given what he has just
said about mid-skilled workers being a particular issue.
Does he see the skill level of skilled workers’ being
changed to RQF3—that is, A-levels—as helping to address
that issue?

Martin McTague: I assume that was to me, was it?

Kevin Foster: My question to Mr Burgh is about the
fact that he talked about the process of sponsorship and
becoming licensed. He may be aware that the Home
Office is looking to streamline that system. Is there a
particular change, or changes, he thinks we could make
to the sponsorship licensing system that would help
address some of the concerns he outlined?

Martin McTague: [Inaudible] it is welcome. It is a
change that we were keen to see, and there has been a
welcome change in the Government’s approach.

Richard Burge: To add to that, first of all, I have great
admiration for the Home Office team working on this. I
have worked for Matthew Rycroft before, in the Foreign
Office, and he is one of the most talented managers in
the public service. I think umbrella licensing is a good
idea: it has good precedents, and it would create a huge
relief for small businesses if they felt they could go to an
organisation that had the ability to provide umbrella
licensing. It would provide reassurance to the Home
Office and a workable solution for small businesses, and
we would be happy to be part of that process.

Q4 Holly Lynch (Halifax) (Lab): As free movement
comes to an end with this Bill and we transition to the
minimum income requirement of £25,600, how have your
members responded to that minimum income threshold?

Richard Burge: In two ways. One is relief that the
threshold was lowered; it is now a much more realistic
threshold. I have to say, though, that it is going to be a
lot more workable within London than it is for my
colleagues who run chambers in other parts of the
country. A threshold of £25,600 is quite high in different
parts of the UK, given the wage levels there, so while I
think it is workable in London—not ideal, but workable—I
also think we concentrate on income too much as an
indicator of value, rather than skills, and that in parts of
the country, the threshold is still probably too high.

Q5 Holly Lynch: Martin, may I ask you the same
question? I will repeat it: as we transition away from
free movement and towards the minimum income threshold
of £25,600, how have your members responded?

Martin McTague: There has been a broad welcome
for that change. I think there was a strong feeling that
the previously suggested £30,000 threshold was going to
be far too high, so £25,600 is a really good move in the
right direction. We actually think it should be lower,
because there are quite a few jobs, especially in the care
sector, that pay less than £25,600. That is why we have
called for a care sector visa, because we think the
requirements of that sector will always be uniquely
different from most of the rest of the economy. However,
the move to £25,600 is definitely welcome.

Q6 Holly Lynch: An open question to both of you: if
you could change one thing about the Bill to make it
work for your members, what would it be?

Richard Burge: It would be quite complex. It would
be a move away from worrying about what people are
paid to worrying about their skills. Skills are not necessarily
measured by qualifications, so we welcome the reduction
down to A-level standard. However, for instance, you
could look at a small coffee shop, where you pay with
your credit card. No accountant, bookkeeper or partner
in an audit company is physically involved in your
paying your money and it appearing in the annual
accounts of that company, but you still need a barista to
serve your coffee, so the question is: what matters now—is
it skills and competence, or is it qualifications and what
you happen to be paid? I would like to see that change.

Martin McTague: The biggest thing for us is the
bureaucracy of this system. We estimate that a typical
business with fewer than 50 employees will probably
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have to spend about £3,000 per employee to get through
this tier 2 process. That is made up of a whole series of
different costs. The biggest obstacles to recruiting somebody
through this system are simply the cost and the time
required to do it. Many businesses that traditionally
recruit on the open market and have never gone anywhere
near this kind of tier 2 system will find it very off-putting,
and may just constrain their ambitions and avoid doing
it completely.

Q7 Mr Robert Goodwill (Scarborough and Whitby)
(Con): When the Bill was being formulated and opinion
was being sought, the UK jobs market was entirely
different from the one we shall see from the summer
onwards, with many skills in very short supply—particularly
for things like engineering, or even for people working
in care homes or picking fruit. Do you not think that we
shall see a situation in which a lot more British workers
come into the jobs market, and that some of the concerns
expressed in the past about the bureaucratic hurdles
that might need to be coped with will actually not be
such a great problem, because we will have a lot of very
well-qualified and well-skilled British people? Is it right
that the costs that we have just heard of from the
Federation of Small Businesses will be a real incentive
for companies to employ British people who are now,
sadly, in many cases being thrown back on to the jobs
market, in a situation in which we do not have, in effect,
full employment? I think the FSB should be the first to
answer that.

Martin McTague: I can see that there will be more
incentive to look for indigenous employees, but the
reality is that a lot of the shake-out, or the potential
shake-out, that we are hearing is likely to happen will be
among the least-skilled people. Companies are going to
enormous lengths to try to hang on to the rare skills
that they have. If they have managed to recruit somebody
from, say, the European Union, they are going to enormous
lengths to try to get them to apply for settled status and
to reassure them about the covid situation. I do not
think that a new influx of unemployed people, many of
whom will have poor skills, will solve a lot of the
problems for these companies.

Richard Burge: From a London point of view, I think
the jury is out, literally. I do not think we really know
what to expect as we come out of covid-19. The critical
thing for London, and probably for all metropolitan
areas, is the mobility of people, and the willingness of
people to be physically mobile to go and find new work,
possibly earning less than they were earning before.
However, it is also about emotional mobility, too. Are
people emotionally prepared to go and do new work,
taking completely new tangents in their lives and probably
earning less? That will be a real challenge. I think there
will be greater opportunities, but not necessarily in a
career path that people might have been expecting.

Q8 Stuart C. McDonald (Cumbernauld, Kilsyth and
Kirkintilloch East) (SNP): May I go first to the London
Chamber of Commerce and then to the FSB? You have
both spoken eloquently about the new challenges and
red tape that the system will impose upon businesses.
Looking at the other side of the coin, is there also not
an extent to which this process puts some red tape and
expense on potential employees from the European Union?
It risks making coming to the UK to work less attractive.

For example, I am from Germany and I have a job offer
in London or I have a job offer in Dublin. Going to
Dublin does not involve any charge or bureaucracy;
going to London involves a visa, a health surcharge,
and so on and so forth. Is there a danger that we are
going to make this country much less attractive for
skilled workers to come to?

Richard Burge: I think it is inevitable that it is going
to be more difficult for people from the European
Union; that is the consequence of leaving the European
Union and not having an immigration policy for people
from there. It is no longer an internal market; it is now a
normal external market.

I think what we need to do is to make the red tape
manageable. I think part of that is umbrella licensing.
Part of that will be border clearance that is rapid and
smooth, so it needs to be digitised and there needs to be
e-clearance, and that also means that it cannot get
cluttered up with tourism. We hope that everyone from
the European Union will be able to come without a visa
and not get caught in that process. Part of this process is
the mechanism, and I think that one of the big challenges
for the Home Office is to ensure that, while there may
be more bureaucracy, it tries to make that process as
smooth and as digitised as possible, and that is going to
be a big ask before 1 January.

Martin McTague: I am really sorry; I can barely hear
the conversation. Is there anybody closer to the microphone
who could just repeat the essence of that question
for me?

Q9 Stuart C. McDonald: It was a question about
whether or not there is a danger that introducing this
system for EU nationals will make the United Kingdom
much less attractive as a place for them to come and
work, if they have fees and visas to apply for, whereas
the equivalent job offer in Dublin, for example, would
involve none of that.

Martin McTague: I got the essence of your question.
Most small businesses treated EU nationals just as part
of the pool of labour; they would not even question
where they originated, and it was just a very simple
recruitment process. I think that the additional costs
will act as a disincentive, but more importantly it is
quite hard to persuade a lot of EU employees to stay in
the country. They are leaving, and they are leaving with
the kind of skills that are in really short supply.

Q10 Stuart C. McDonald: My other question relates
to the proposals that we were debating this time last
year, when the same Bill was going through Parliament,
and there was a proposal for a 12-month visa for
workers at lower pay levels. That was fairly controversial
at the time, but now it has been scrapped altogether,
rather than being improved, which some of us would
have liked to see. Is that a change that you welcome, or
would you want the Government to think again on
that? Again, I will go to the London Chamber first.

Richard Burge: If I may start with that, certainly
from a London Chamber point of view, and I think
from the point of view of all my colleagues around the
country, it was hugely disappointing to see that disappear
completely from the Bill this time. It was a very sensible
scheme. I think it demonstrated flexibility and a willingness
to try to respond to helping people get through what
will be a permanent change in the market. It is very sad
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to see it go. We would like to see the route for lower-paid
workers—lower-skilled workers—being reintroduced in
the same way as it was under the previous Prime Minister’s
Government.

Martin McTague: I think I picked that up. We were
disappointed to see the disappearance of the 12-month
scheme; we thought that was addressing an important
part of the labour market, and it is regrettable that it
disappeared. Hopefully something can be done to
implement something similar.

Q11 Mr Richard Holden (North West Durham) (Con):
I have a question regarding the change for non-EU
migrants where it looks like the thresholds for wages are
going to be coming down. The question is particularly
for the London Chamber of Commerce and Industry.
What impact do you think that that might have on the
ability to get migrants with the right skills into the labour
market in London and across the rest of the UK?

Richard Burge: It is helpful, because it is creating
bigger diversity in terms of availability and access to
labour. I think most small businesses, though, or any
business will be keen to employ UK-based labour if
they can. That is simpler and easier. In the end you
do need to have access to global markets. We have to
remember that we are a globally trading nation and, in
the 21st century, trading tends to be in the skills of
individuals and their brainpower and abilities. It is
mostly about people rather than things, although we
tend to focus on trade as being about things rather than
people. The more we can do to keep our borders—within
the Government’s requirements in terms of immigration
for other purposes, social purposes—as open to people
for work as they are for goods and services, the better.

Q12 Kate Green: How important are social protections,
such as access to healthcare or pensions, to the recruitment
and retention of employees from the EEA and around
the world? Perhaps we can start with Mr Burge.

Richard Burge: They are hugely important, particularly
when you are talking about people whose skills are
valued less in the marketplace of wages than those of
others, so any complexity to that will be a disincentive
to employment. I would ask that whatever we do in
terms of social security payments and pension provision,
we try to make that as simple as possible. They are
potentially a huge attractant.

Q13 Kate Green: I have a follow-up or separate
question for you, Mr Burge, about higher-skilled workers
and particularly graduates. What can the Government
do, or what have the Government been doing, that
might continue to make the UK an attractive destination
for overseas graduates and EEA graduates in particular?

Richard Burge: The first community I would like to
talk about is overseas graduates who graduate from
British universities. What the current Government have
done to release the block on people who graduate from
British universities and come from overseas being able
to work is a hugely positive step, enabling people who
have been to university here to stay on and work for a
year. That is hugely encouraging and hugely exciting,
and I think most businesses will be enthusiastic about
trying to pick up that market.

In terms of people coming from overseas universities
and institutions, I think it is very important that we move
ahead on equivalence of qualifications—the transferability

of people’s qualifications—particularly in vocational
skills. I think we have to streamline that. Obviously, we
have to make sure, particularly when they are in life-
governing professions like medicine, that those qualifications
are rigorously examined, but the more we can move
towards a universality of qualifications between like-minded
countries, the better. That will help hugely as well, and I
think we in the UK should be leading on it. We have the
best universities in the world and therefore it is in our
interests to make sure we have inter-transferability of
those higher-level qualifications.

Q14 Kate Green: Thank you. Mr McTague, have you
any comments on the approach to attracting higher-skilled
overseas job applicants?

Martin McTague: I think the key is trying to make
sure that graduates or undergraduates are attracted to
UK universities, because once they are in that pool of
the immediately graduating, they become a much more
attractive group for small businesses in particular. It
seems that a lot of the barriers that have been put up
and are going to restrict the entry of undergraduates
are the biggest worry for a lot of small businesses,
because they think that therefore they will not have that
pool of very skilled labour to draw on.

Kate Green: Thank you.

Q15 Mr Goodwill: My question is for Richard Burge
in particular and concerns international companies in
London that might well have existing employees based
in Japan, Singapore or the United States who wish to
come to London to work as part of their company’s
operation. There are also companies that might be
based in the European Union whose employees have
habitually come to work in London but, under the new
regime, will be in the same category as those first
workers. My question to Mr Burge is, under the new
regime, how will that system function? Will it be an
equivalent situation, something that companies can work
with easily, or will there be problems for international
workers coming to the UK within a company that
might even be based in London, but certainly an
international one?

Richard Burge: The answer is that I don’t really know.
A lot of companies that are already established in
places such as Japan will find it easier; for the ones that
have operations elsewhere in Europe, this will be a new
world. This also comes down to the Home Office being
flexible and agile in terms of making sure that we
assume positive intent on the part of companies—that
they are not getting people into Britain secretly to do
full-time work, but that they are in fact part of the
transferable market within their company.

We need to address that. It will be complicated, but
there are precedents in companies outside the EU, so I
think we will use that as an example. It will be more
difficult for smaller companies. Increasingly, we find
that international companies in London are actually
quite small; they are not huge operations. You can find
yourself to be an international company in London by
dint of the first order put on your website, whereas in
the old days you would have spent 20 years developing a
domestic market and then you would move internationally.
Smaller companies might find themselves potentially
hostage to this without realising it. So yes, complex.
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The Chair: I remind hon. Members of the scope of
the Bill, which is EEA nationals, EU nationals and
Swiss nationals, not the rest of the globe.

Q16 Mr Goodwill: Thank you for that guidance,
Mr Stringer. Of course, EU nationals will be in the
same category as non-EU nationals were. Does the Bill
provide the equivalence of the posted workers directive?
Under EU regulation, under that directive, people can
work in other EU member states. Will there be equivalence
in this to cover that particular situation, where some
workers—particularly people such as lorry drivers but
other sectors too—may use that regulation to enable
them to work?

Richard Burge: I don’t know. We will look at that and
provide you with some written advice on it.

Dame Diana Johnson (Kingston upon Hull North)
(Lab): I wanted to ask a follow-up to the question of
the shadow Minister, my hon. Friend the Member for
Halifax, about the income threshold. In some answers,
we have heard about the effect that that might have on
particular sectors, such as the care sector. Will you both
say more about the regional impact of the provisions of
the Bill? Do you have particular concerns for the regions?
I understand that Richard Burge is speaking for the
London Chamber of Commerce, but I am interested in
what other chambers of commerce around the country
might be thinking.

Martin McTague: We have made it clear that we
think—if I heard the question correctly—that the care
sector is a special case and should have a separate visa
arrangement, because it does not fit neatly into any of
the categories that we might like to define under normal
immigration rules. It is clear from the experience that
we have had over the last few months that this sector is
under massive pressure. Any major changes would be
disastrous.

Richard Burge: I would agree to the extent that I
think that the care sector is a special case, but we need
to make sure that the definition of the care sector—in
terms of immigration—runs alongside what I hope is
emerging in the Department of Health, which is a much
closer definition of what care is, bringing it in. Certainly,
the Health Secretary has been trying to say that care is
as important as the NHS, so I think that it needs much
more careful definition.

In terms of the regional perspective, we are a country
of many parts. For instance, on the lower wage threshold,
I am deeply worried that, particularly in essential services—
care being among them, but also things such as porterage
in hospitals—in many parts of the country this is not a
sufficiently low level of wage to enable us to get people
in who technically have lower skills but are in high
demand. There needs to be a more nuanced approach
to this in order to respond to the different economic
circumstances in different parts of the country. My
colleagues in other chambers think that I am quite
fortunate being in London, where this wage level will
get us through most of our problems but will not get
them through theirs.

Q17 Dame Diana Johnson: Do you feel that by 1 January
there will be a regime in place that will be sufficiently
efficient to ensure that members of the Federation of
Small Businesses will be able to have confidence that the

scheme is going to work well for them and the requirements
of their business? I am mindful of the very difficult
situation that we are in with covid-19, as has been said
already, and the bandwidth that is available in government
at the moment.

Martin McTague: The short answer is that the time
available is far too little for most small businesses to
adjust to what is a completely alien system. It is relatively
easy for the larger businesses with HR departments to
make this adjustment. They may already be recruiting
tier 2 employees, but for most small businesses it will be
extremely difficult and costly. I think that all it will
mean is that most of them will decide to scale back their
operations and make sure that they adapt to a new
world that has fewer skilled people.

Richard Burge: My view is that most small businesses
will be able to get through this, if they know the rules
soon enough, if there is a process by which they can use
umbrella licensing, and providing that new systems are
put in place by the Home Office. I think that is the
critical thing. As I said, I have huge respect for the
Home Office under the leadership of Matthew Rycroft
and his team, but they are dealing with things such as
covid-19 issues on immigration, refugees arriving over
the channel, the situation in Hong Kong, and the
immigration surcharge. They have a huge job list to
do—and this is the only one in which they have a choice
about the timing. I hope that the Home Secretary will
be looking internally at the Home Office and its capability
to deliver things that will then enable business to respond
in a timely manner. I am concerned about the pressure
being put on them.

Q18 Stuart C. McDonald: Since we have a little time
left, to what extent does the shortage occupation list
offer a partial solution to some of the challenges you
face? We sometimes hear criticism that it is slightly
unwieldy, slow and unresponsive. What is the experience
of your members—from the London Chamber first?

Richard Burge: It is slow and unwieldy and should be
faster. One way of improving that is to involve businesses
much more directly in analysing what a shortage occupation
should be. We can rely on businesses who are asked to
join, say, an industry body, to work alongside the Migration
Advisory Committee on that work. We can rely on them
to be forthright but not to plead special interest. It needs
to involve business much more directly and that, it is
hoped, will enable it to be much more responsive to the
marketplace. The marketplace is going to change very
dramatically over the next 12, 18 or 24 months, and we
do not really know how it is going to change, so we have
to be light of foot.

Q19 Stuart C. McDonald: Mr McTague, what is the
experience of your members with the shortage occupation
list?

The Chair: We seem to have a technical problem.
While we are trying to sort that out, are there any
questions to Mr Burge?

Q20 Stuart C. McDonald: One final question, if I
may, Mr Stringer. It is a broader question about the
nature of this Bill, since, obviously, this morning we are
going into the fine detail of a future immigration system.
In fact, the Bill is pretty much silent on that and
essentially hangs the powers to put that system in place
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on the Home Secretary. That would be the end of MPs’
involvement to all intents and purposes. Is that the
appropriate way to go about making immigration policy?

Richard Burge: It is up to you in this House to decide
how you use legislation to maintain scrutiny of Government.
We would ask that, whatever means are chosen—through
primary legislation or regulation—it is done in a transparent
way and involves us. Instead of us in business being told
what is happening, we should be involved in those
discussions and make them as transparent as possible.
As far as I can see, employment and immigration are
not a national security issue; it could be discussed much
more openly and transparently. We can resolve differences
through public dialogue rather than through private
discussion.

The Chair: May I just check that Mr McTague is
there? Apparently, he is not. We will try to get him back.

Q21 Douglas Ross (Moray) (Con): Just while we are
waiting to reconnect, I notice that the London Chamber
of Commerce and Industry sometimes speaks on behalf
of other chambers—in your answers you have said a
number of times, “And my colleagues in other chambers.”
What dialogue have you had with, for example, the
Scottish chambers of commerce and others around the
country to speak on their behalf ?

Richard Burge: Just quickly, there is a thing called the
British Chamber of Commerce, which is a hub body.

Q22 Douglas Ross: The Scottish chambers of commerce
are not part of that.

Richard Burge: No, but individual chambers—the
53 member chambers across the UK—are members.

Q23 Douglas Ross: So only eight in Scotland.

Richard Burge: That is right. There are 53 accredited
chambers.

Q24 Douglas Ross: So just to check for the record, a
large proportion of the chambers that you are speaking
about are not the Scottish chambers.

Richard Burge: No.

The Chair: Do we have Mr McTague?

Martin McTague: Yes, I am here. Sorry, the line
dropped.

Q25 Stuart C. McDonald: Thank you, Mr McTague.
Sometimes the shortage occupation list is said to be an
answer to some of the issues that you have flagged up
this morning. At other times, we hear criticism that the
shortage occupation list has been a slow and clunky
process. What has been your members’ experience of
the shortage occupation list?

Martin McTague: The principle of the shortage
occupation list is a difficult one for us, because it is a
fast-moving situation and the shortage occupations can
change from week to week and from month to month.
It is better for them to be in a general category, but it is
rather bureaucratic and clunky. It is a situation that we
are prepared to stomach rather than appreciate.

Q26 Stuart C. McDonald: How would you try to
improve it?

Martin McTague: Sorry, I could not quite hear that.

Stuart C. McDonald: What improvements would you
want to make to the procedure?

Martin McTague: I would like to see a much more
active engagement with business representative organisations
so that, if there are changes, they can be quickly
implemented and we are not waiting for a long, drawn-out
bureaucratic process to work its way through the system.
It is about keeping as much flexibility in the system as
possible.

Q27 Stuart C. McDonald: My final question to you,
Mr McTague, is a broader question about the Bill. We
have spoken a lot about the future immigration system
that has been proposed by the Government, yet the Bill
is pretty much silent on that. In fact, it is basically just
handing a blank cheque to the Home Office to implement
that. Do you think that is the best way to go about
scrutinising and making immigration policy, or would
you prefer to see the rules made in a different way?

Martin McTague: I am really sorry, I can barely hear
you. It is echoing and distant. Could someone closer to
the mic help me?

The Chair: Can you try one more time?

Q28 Stuart C. McDonald: I will try again, Mr McTague.
It is a broad question about how we make immigration
policy. This Bill essentially gives the Home Secretary
the power to put in place a system with limited scrutiny
and oversight from Parliament. Do you think that is the
appropriate way to go about things or would you prefer
to see immigration policy made in a different way?

Martin McTague: I think the fact that the Home
Secretary is in a position to vary it and respond to
changes in market conditions is better than if it was
written on the face of the Bill and we had to go through
some sort of legislative process to get changes made. In
terms of flexibility, my vote is for the most flexible
system we can adopt.

Q29 Stuart C. McDonald: Is there no way you can
have flexibility but with parliamentary oversight?

Martin McTague: Sorry, can you say that again.

Stuart C. McDonald: Flexibility does not mean that
you cannot have parliamentary oversight, does it?

Martin McTague: No, it is not that. I think the Home
Secretary will be answerable to Parliament about the
decisions that she or he has made. That would be a way
in which Parliament could ensure there was proper
scrutiny. There needs to be a system that can respond in
real time to some of the really big changes in market
conditions. They will be even more marked in the coming
months.

Q30 Stuart C. McDonald: Yet, ironically enough, you
have spent most of your evidence saying that the Home
Secretary was not responding to what business was
saying at all.

Martin McTague: I’m sorry, I am struggling to hear
you.

Stuart C. McDonald: I will stop digging there.

Martin McTague: I apologise.
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The Chair: If there are no further questions, I thank
Mr Burge and Mr McTague. These are not ideal conditions,
but thank you for giving us valuable evidence this
morning.

Martin McTague: Thank you for bearing with me.

10.15 am

Sitting suspended.

On resuming—

Examination of Witness

Matthew Fell gave evidence.

10.29 am

The Chair: Good morning, Mr Fell. The Bill Committee
will now hear your oral evidence. I am sorry about the
technical hitches; you will be on your own, not with
Make UK.

Thank you very much for agreeing to give evidence
today. If you would like to briefly introduce yourself, we
can move straight to questions. We have about 10 minutes.

Matthew Fell: I am Matthew Fell, chief policy director
at the CBI.

Q31 Kevin Foster: I will ask one question, because of
constraints of time. How do you see your members
working with the proposed new migration system?

Matthew Fell: I think our members completely
understand that free movement of people is ending.
Business gets that, and it is ready to phase into a new
immigration system. I think, with the proposed approach
of a points-based system, it is entirely possible to design
a system that works for business. There are many positives
in it so far—the headline salary threshold changes that
have been announced and the commitment to streamline
and improve the system are all positives—but I would
say that there are perhaps three areas of concern for our
members at the moment.

One concern is the absence of any route at all below
level 3, which will prove challenging for the care, hospitality
and logistics sectors and so on. The second, from the
Government’s perspective, is introducing this with a
phased approach; I can perfectly see where they are
coming from, but it means that business will be left with
a reasonably cumbersome system from the off, with a
promise of improvements to come. The third is that we
are getting very close to the deadline for the system
being introduced, and business is still looking for further
clarity, time to prepare and assurances that the system
will be ready in time. Those are the concerns, against a
backdrop of an effort to really make this work and lean
into it.

Q32 Holly Lynch (Halifax) (Lab): Bearing in mind
what you have just said, what are the things that you
would really like changed about the Bill? Alternatively,
what would the Government need to do to support you
to manage the impact that it will have on your businesses?

Matthew Fell: There are a few things that we would
like to see in the proposed new immigration system. We
believe that a temporary route for people to come and
work in this country would be a helpful addition to the
system as it is currently set up.

Secondly, I would say to accelerate efforts to streamline
the proposed approach. The vast majority of businesses
have never previously had to engage with the visa
system; something like only 30,000 businesses in the
country have grappled with it so far, because we have
lived and worked with free movement of people for so
long. It will be a big change, so I would say to accelerate
the changes to streamline and improve the system,
reduce red tape and so on.

The final piece, just to reiterate, is to accelerate efforts
to get clarity and detail out there and known to businesses
as soon as possible, so they can begin to familiarise
themselves, prepare and get ready.

Q33 Stuart C. McDonald: Last year, when you gave
evidence to the Bill Committee, you described tier 2 as a

“restrictive, complex and burdensome system.”––[Official Report,
Immigration and Social Security Co-Ordination (EU Withdrawal)
Public Bill Committee, 12 February 2019; c. 67, Q178.]

Could you say a little more about what you mean by
that?

Matthew Fell: There are a couple of areas. It comes
down to some of the red tape issues, and there are a few
examples. The initial sponsor licence, businesses tell us,
is very document-heavy, in their words—for example,
on the HR practices side, having to evidence, track and
monitor things that small businesses feel are perfectly
obvious. If they employ 10 or up to 20 people and one
person is missing, that is self-evident; they know if a
person is not there.

There is quite a lot in the reporting requirements that
could be streamlined. Lots of people say to us, “We
have to report it if a migrant’s pay has increased, and we
don’t quite understand why. If they were already given
the green light because they cleared the salary threshold,
why would we need to report that that has increased?”

Thirdly, people feel that the volume of documentation
required to be kept on file, including details such as
notes from interviewing candidates, is quite onerous.
Those are some of the examples of red tape burdens
that we would welcome efforts to streamline.

Q34 Stuart C. McDonald: May I also ask about the
costs that will be involved now? How much more expensive
will it be for businesses who have never done this before
to recruit workers from the EU?

Matthew Fell: There will be a significant uplift in
cost, particularly for businesses that have never grappled
with this before. There is an ongoing cost, but there is
also a first-time familiarisation effort that will cost
more, particularly for small businesses. Larger companies
who deal with high volumes of people are likely to have
in-house HR and legal expertise. That is much less
likely to be the case for small and medium-sized businesses,
who will need to pay for external advice to be able to
navigate this new system.

Q35 Stuart C. McDonald: To turn the question around
a little and look at it from the perspective of prospective
employees as opposed to employers, if somebody has a
job offer in London or Dublin, is there a danger that
imposing the tier 2 system is going to make London
much less attractive than Dublin, if they are faced by,
for example, visa fees and visa applications and immigration
health surcharges?
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Matthew Fell: That is an issue. It is an issue that
companies will look at, for example, if they were a
multinational business and they were choosing the location
of business, so it is true from a business perspective.
From the employee perspective, it might be down to the
speed with which they can get certainty—“Can I go and
live there and know that it is okay?” Clearly, there are
others who would speak more for the employee perspective,
but that would be my perspective on the employee view.

Q36 Kate Green: How important is access to social
protections such as health cover or protection of pension
rights to the recruitment and retention of EEA nationals?

Matthew Fell: I think it is an important factor. It is
quite hard to say exactly where the detail of that lands,
particularly in the context of the EU-UK negotiations
that are ongoing; we will need to see where they land.
Social security measures and the issues that you have
just described are really important for reciprocity—not
just migrants coming to work in the UK, but UK
workers overseas—and that reciprocity is particularly
important for mobility of labour as well as for migrants
coming to work in the UK.

Q37 Kate Green: In terms of highly skilled workers,
including graduates, what is in place to support employers
to access the skills that they need?

Matthew Fell: I think that bringing the skill threshold
in the Bill down from degree to A-level is a positive
change. That is a highly positive move that the CBI
supported and which clearly broadens out the range of
roles that can be addressed through that route. The
issues are less about whether they can clear a threshold
in terms of the work; they are more about the system
costs and streamlining the red tape that I was describing.
That is what would be most helpful.

Of course, even with that skills threshold reduced
down to level 3 or A-level equivalent, that still leaves out
many important roles for which businesses will find the
transition and the adjustments quite hard to address in
the short term.

The Chair: We have just over a minute for a very
quick question and answer.

Q38 Dame Diana Johnson: I just wanted to ask what
your views are of any regional implications of the
changes that are to be introduced by the Bill.

Matthew Fell: The regional implications will be down
to where there is a particular proliferation of types of
sectors within a regional make-up. Some of the ones
that we think are quite hard hit are care workers,
general labourers in construction and the hospitality
sector, as well as logistics. Hospitality is very much a
regional industry, and that could be one that bears most
of the brunt.

The Chair: Mr Fell, thank you very much for giving
evidence to us. We found that very valuable. I am sorry
about the technical difficulties we had getting through
to you. We now move to our next witness.

Examination of Witness

10.40 am

Tim Thomas gave evidence.

The Chair: Welcome to the Committee. I apologise
for the difficulties we had before. You will be on your
own. First, can you introduce yourself to the Committee
for the record, and then I will ask the Minister to ask
you a question?

Tim Thomas: My name is Tim Thomas. I work for
Make UK, the manufacturers’ organisation. I am Make
UK’s director of employment and skills policy, so I
cover all work-related issues and a few political issues,
including immigration policy.

Q39 Kevin Foster: Mr Thomas, how do you see the
manufacturing sector working with the proposed new
migration system?

Tim Thomas: Sorry, could you just repeat that? It was
a bit echoey. Apologies for the line.

Kevin Foster: I will say it slowly; it will sound weird.
How do you see the manufacturing sector working with
the new system?

Tim Thomas: In terms of how the manufacturing
sector will work with the new system, it will be a
considerable challenge to cope with the end of free
movement. Around 95% of our members employ an
EU worker and about 5% employ a non-EU worker, so
the majority of Make UK members do not currently
interface with the tier 2 non-EU migration system.
There will be a considerable change for manufacturers’
recruitment practices with the implementation of the
points system.

It is fair to say that the changes to the proposed
points-based system for manufacturers will ease the
route. The reduction in the qualification level from
level 6 to level 3 and the reduction in the salary threshold
will make things easier for manufacturers than they
would be. However, manufacturing is a global business;
about half of manufacturing exports go to the European
Union, and they cannot export their British-manufactured
goods to the EU without an exchange of people. People,
and the cross-fertilisation of people between the UK
and the EU, go hand in hand with trade in manufactured
goods. There is a strong connection with the EU and
global trade in the manufacturing sector, and the ability
to recruit people from outside the UK is vital to that
trade.

Q40 Holly Lynch: As free movement comes to an
end, Mr Thomas, how satisfied are you that the Migration
Advisory Committee and the shortage occupation list
understand the requirements of the manufacturing sector
and are able both to respond to potential shortages in
skills and to understand the variety in salaries paid in
your sector?

Tim Thomas: At Make UK, we have responded over
several years to calls for evidence from the Migration
Advisory Committee, and we are preparing our response
to the current call for evidence. If I may make one point
before I come to your question, the call for evidence
from the MAC has a very short window for Make UK
and other organisations to respond. That is because the
points-based system is being implemented on a very
truncated timeline. In gathering the evidence for the
MAC, Make UK and other organisations face a stiff
challenge in ensuring that our response is evidence-based
and provides a realistic forward look at the manufacturing
sector and the jobs we will need in the future.
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As for how realistic the MAC can be in its work and
how realistic we can be, covid-19, the changes to the
manufacturing sector and the difficulties it is in have
presented a challenge in showing the MAC the true
state of what occupations are in shortage in our sector
at the moment. The manufacturing sector systemically
suffers from long-term skills shortages—we are no different
from any other western European economy in that
regard—and that is not because manufacturers do not
train. About 75% of manufacturers have apprenticeship
programmes, and Make UK is an apprenticeship provider.
We are investing in training the next generation of
talent, but the fact is that there are certain skills, including
digital skills, that are not available in the UK, and we
need them to make sure the manufacturing sector is
internationally competitive and productive. In terms of
the work of the MAC, it needs to take a realistic view of
what the UK labour market can provide, given those
skills shortages and how long it will take it to adjust at
the end of free movement, given that those skills can be
brought in through the points-based system.

There are some key elements of the manufacturing
sector for which workers tend to come from the European
Union. One is new green technology. We all support the
move away from an economy in which electricity generation
is carbon-based, towards clean energy. Clean energy is
something that our members are investing large amounts
of resource in. A lot of those skills, simply because the
technology has been deployed for longer in the European
Union, exist in, for example, Germany and Denmark to
a greater extent than they exist in the UK. Accessing
those green skills—those environmentally friendly skills—
and that new technology is something that most people
would support. We just need to make sure the MAC
captures the fact that those skills are in shortage in the
UK at the moment.

The Chair: We have very limited time, and three
Members are indicating that they wish to ask questions,
so please make the questions and answers brief.

Q41 Angela Richardson (Guildford) (Con): Mr Thomas,
in your first answer you mentioned that 95% of the
workers in production and manufacturing are from the
EU. What proportion of that percentage are UK workers?

Tim Thomas: With great apologies, I could not catch
much of the question. Could you repeat it? Is it possible
to come closer to the microphone?

Angela Richardson: In your first answer you said that
95% of workers in production are EU nationals. What
percentage of that are UK workers?

Tim Thomas: Apologies—what I said was that 95% of
our members employ an EU worker. Across the whole
of the sector, we employ between 2.7 million and 2.9 million
workers, of whom about 330,000 are EU workers.

Q42 Stuart C. McDonald: Given what you said,
Mr Thomas, and everything that is going on, would it
be helpful for the implementation of the new immigration
system simply to be postponed?

Tim Thomas: I think that would simply lead to more
uncertainty among manufacturers. We expect the UK
Government to implement the new points-based system
on the timeline that they guaranteed, and to provide
businesses with the full suite of material—the statutory
instruments and guidance—by the end of the summer

at the latest so that we have a significant period to
familiarise ourselves with it before January. If we delayed
implementation, that would cause more uncertainty
among businesses. Clearly, we need time to adjust and
to see what the new system is. However, we naturally do
not want a delay to the implementation date.

Stuart C. McDonald: And, quickly—

The Chair: Order. No, sorry. Robert Goodwill, very
briefly.

Q43 Mr Goodwill: Many of the concerns about being
able to get skilled workers such as engineers were expressed
before the current covid crisis. Do you think that, in the
new situation that we will be in, there will be lots of
British workers with these skills looking for work?
Therefore, if it is slightly more difficult to get in an EU
worker, it might actually benefit British workers looking
for jobs in your sector.

Tim Thomas: I understand the point that you are
making, but our issue is with the type of skills that we
need. I mentioned green skills, and we also need digital
skills. We need a range of skills that are not available in
the UK labour market. We are training domestic UK
workers for them, but in the meantime there is a skills
mismatch between what employers need and what is
available in the UK labour market. There may be some
mitigation, but I would say that we are still going to
need non-UK workers for the foreseeable future, until
we develop those skills in the domestic labour market.

The Chair: Mr Thomas, thank you very much for the
full evidence that you have given. It is valuable and I am
sorry about the technical difficulties that we had in
getting through to you.

Tim Thomas: Not at all. Thank you for your time.

The Chair: We shall now hear oral evidence from the
Migration Advisory Committee. May I take this
opportunity, while the witness is coming in, to remind
hon. Members about the scope of the Bill. It does not
encompass a points system. I did not want to interrupt
the previous witness, given the problems that we have
had, but perhaps we can remember the scope of the Bill.

Examination of witness

Brian Bell gave evidence.

10.51 am

The Chair: Mr Bell, thank you very much for coming
today. I remind members of the Committee that at
11 o’clock the bell will ring and there will be a minute’s
silence for George Floyd. We will stand for that minute.
Would you like to introduce yourself, Mr Bell, for the
benefit of the record?

Brian Bell: I am Professor Brian Bell. I am the interim
chair of the Migration Advisory Committee and professor
of economics at King’s College London.

Q44 Kevin Foster: I will start with perhaps a slightly
more general question. The Migration Advisory Committee
has recommended that in the context of the Bill ending
free movement with the European Union there should
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not be a dedicated general route for employers to recruit
at or near the minimum wage from outside the UK and
the Republic of Ireland. Would you like to explain to
the Committee the reasoning behind that recommendation?

Brian Bell: If you move to a system in which you take
control of immigration and are no longer subject to free
movement under the European Union, you essentially
have to have a selective immigration policy, and the
question is where you think that selectivity should be.
All the evidence that the committee reviewed in its 2018
report pointed to the benefits to the United Kingdom
being highest when we focused on high-skill immigration—
often high-wage immigration—and the gains, to the
economy as a whole and also the resident population,
which is our key metric, as it were, being highest with
those kinds of workers. If you are going to have any
kind of selectivity, that is where you want to tilt the
balance, as it were.

That does not necessarily mean that you do not have
any access to workers at low wages and with lower
training or educational requirements. There are other
routes that are already available within the system for
immigration. For example, the family route allows you
to recruit people who come through the family route for
immigration, and there is the asylum route—once applicants
are granted asylum they can be employed in the United
Kingdom without regard to their skill level. There are
alternative routes, and in fact that is extremely common.
There are an awful lot of non-EEA workers employed
in British firms across sectors who would not meet the
requirements of the new immigration system but still
have a job because they can come through different
routes.

At the end of the day, there is a crucial distinction
that we draw. With jobs where the training requirement
and the education, both academic and vocational, to
begin that job are reasonably low, firms can actually
compete against each other, and we sort of want firms
to compete against each other for workers, because that
is good for workers; whereas for more technical, highly
skilled jobs with very high training requirements there
is often a practical difficulty in getting a new supply if
you need it. You cannot just turn on the tap, so migration
is a more obvious response for that.

Kevin Foster: In terms of that general route for
recruitment, the MAC made some specific comments
on the care sector, again in the context of the Bill
ending freedom of movement. It was very specific against
a sectoral scheme. Could you explain some of the
rationale for that?

Brian Bell: The first point to bear in mind when
thinking about the social care sector is that it is often
described as being dependent on migrant workers. Nothing
could be further from the truth. Something like 80% of
those working in the social care sector are British, so
actually it relies on British workers. The European
Union is a relatively small fraction of the social care
employment sector relative to the economy as a whole,
accounting for about 5% of it, depending on which
statistics are used.

We do not think there should be a particular route for
social care because we think that immigration has
historically been used as an excuse to not deal with the
problems of the social care sector. The problems of the
social care sector are fundamentally nothing to do with

immigration. They are to do with the fact that, frankly,
Governments of all stripes have failed to grasp the funding
issue of social care. If people say that the response to
the social care issue should be, “Well, employers should
be allowed to bring in as many migrants as they want at
the minimum wage,” first, that does not sound like the
low-wage problem of the social care sector is being
dealt with, and secondly it suggests that one of the
groups that will really suffer from that is the social care
workers. You are saying that you are going to keep on
allowing their wages to be held down by allowing employers
to bring in workers at the minimum wage, whereas we
want to see wages rising in that sector. That will not
happen if there is a continuous supply of free labour
from abroad willing to work at the minimum wage.

Q45 Kevin Foster: Some of the earlier witnesses—
particularly those from the London Chamber of Commerce
and Industry and especially from the Federation of
Small Businesses—talked about the need for flexibility
when it comes to those sections of the Bill setting how
we will empower Ministers to set the future migration
system. Given that the Migration Advisory Committee’s
role is to provide expert advice to the Government—to
myself and the Home Secretary—how do you see it
being able to respond to the demands of the new system
in the context of the Bill?

Brian Bell: The Migration Advisory Committee has a
key role in making sure that we keep a pretty constant
view of what is happening across sectors, occupations
and industries as the new system is rolled out, to see
where problems are emerging. When you switch from a
system that has been running for 40 years to a new one
that incorporates all European Union countries as well,
there will inevitably be teething problems. It would be
surprising if that were not the case. We will be focussed
on looking for the evidence: where is the system having
problems? We will be highlighting those to the Government,
and we can do that. We have an annual report that we
will be publishing, and we will be highlighting to Ministers
where the problems are, as well as potentially what
solutions might be available.

Q46 Kevin Foster: The Migration Advisory Committee
also advised specifically against having regional variations
in the migration policy, specifying that there should not
be any in the Bill. Is there any particular reasoning
behind that recommendation?

Brian Bell: We were asked explicitly to think about
whether there should be regional variation in the salary
thresholds that are a key part of the system. The easiest
way to answer that is to think about the fact that the
median wage in Edinburgh for a full-time worker is
higher than it is in Newcastle, Manchester, Leeds,
Birmingham, Cardiff and Belfast. Compared to Dumfries
and Galloway, it is 25% higher. In other words, regional
wage variation—if by that you mean either the nations
of Britain or the regions of England—demonstrates
that variation within those areas is much greater than
variation across them. If you really wanted to go down
that route, you would need an immigration system that
set thresholds in every local community around Britain.
I do not quite know how that would be enforced. You
would be explicitly saying that low-wage areas should
stay low-wage areas and that high-wage areas should
stay high-wage areas. I am not sure that it is a very
sensible policy.
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Q47 Holly Lynch: Just to come back to the points
you made about social care, I am inclined to agree with
a great deal of what you have said about social care.
There will be a shock to the social care sector delivered
by that cut-off when free movement comes to an end,
combined with—we hope—the UK’s emergence from
the coronavirus pandemic. We have heard concerns
about the Migration Advisory Committee, including
concerns that it is not particularly dynamic. When you
factor in all those considerations, would the committee
need to do a lot more to assess shortages in social care
workforces at that moment in history?

Brian Bell: I think I can answer that, hopefully. At the
moment, the Migration Advisory Committee is being
asked to report on the shortage occupation list for the
new system. We will report in September and we are
taking evidence at the moment. Senior care workers are
eligible for the new system.

11 am

The Committee observed a minute’s silence.

Brian Bell: So senior care workers are eligible for the
new system and will therefore potentially be considered
for the shortage occupation list. I certainly would not
like to prejudge what the Committee will decide on that,
but one would expect a strong case from the social care
sector. If they are put on the shortage occupation list,
the new system will allow them to trade off points and
reduce the salary threshold that they will need to meet,
which will help for that group. Care assistants and care
workers are not eligible for the system because they are
categorised in RQF1 and 2 occupations.

The Government have asked us—we will respond
in our report—to think about how we should more
dynamically update the shortage occupation list.
Historically, we waited for the Home Secretary to write
to us and say, “Would you mind looking at the shortage
occupation list again?” That has not been a frequent
process and has often been a case of, “A particular
occupation has campaigned for it, so let’s look at that.”
The plan going forward is to have a more comprehensive
and regular review so employers know when we will be
thinking about it again, and we will update it in a more
dynamic way to try and capture that effect.

Q48 Holly Lynch: When you talked about those who
fall below the skills and salary threshold not being
considered by the MAC, is that not entirely the problem
with this approach? Are we still not identifying where
there are workforce and skills shortages because we are
looking at only half of the workforce?

Brian Bell: About 60% of the workforce are RQF3
and above. Again, in a sense it goes back to my first
answer: if you are going to have a selective policy, you
need to draw the line somewhere. To the extent that you
say, “This sector should get an exemption,” you really
need to say that what that means logically is that we are
going to take away some of the other occupations and
say they are not eligible any more, or we are going to
make the system more liberal and expand the remit. In
one sense that would be fine. Fundamentally, it is a political
decision as to where you draw that line. You could have
completely free movement for the entire world if you wanted
it. No other country does that, but that is a choice. Our
evidence was that if you are to draw that line favouring
the higher paid and higher skilled, it is better for the
UK economy and the public finances as well.

The one thing I can guarantee is that we will look
carefully at what happens in social care going forward.
To the extent that the system causes problems for them,
we will report on that. There is not quite a knife edge. It
is sometimes described as a knife edge, but it is not.
Every single person who is a European Union citizen
who is employed on 31 December will still be employed
on 1 January. There is no requirement—the stock will
stay the same. What will change will be the flow coming
in. In the EU settlement scheme, some 3.5 million
people have applied already.

Q49 Holly Lynch: I am very mindful that you are
from the Migration Advisory Committee. Given what
you have just said about analysing and reforming the
shortage occupation list, do you also think that, having
identified the gaps, there should be a role in informing
domestic skills policy as well as migration policy?

Brian Bell: Absolutely. If we identify an occupation
that we think is in shortage, I consider that essentially a
failure. You might not think it is a failure if there has
been a big increase in demand for that sector, so the
sector suddenly sees a large increase in the demand for
its product. In the short run, there might be a shortage
in terms of getting the appropriate labour for that—that
is fine and makes sense—but often the shortage occupation
list identifies a failure of the British education system to
provide the people who are needed. A classic example
of that is nurses. Nurses have been on the shortage
occupation list since I can remember ever hearing of it.
Every time they are put on the list, we hear statements
along the lines of, “Yes, we know that they are in
shortage, and we have a plan to increase the number of
nurses who go through training so that we deal with the
shortage in the long run.” They are still on the shortage
occupation list. We should be using the shortage occupation
list to signal both to Government and to employers that
there are training needs that need to be fulfilled.

Q50 Mr Goodwill: Professor Bell, you referred to the
care sector, but another sector that I am sure regularly
makes representations to the MAC is the agricultural
sector. We often read stories about crops rotting in the
fields if we cannot get enough people to work there.
Indeed, the Government have a seasonal agricultural
workers scheme for non-EU workers. Do you feel that
the provisions in the Bill will accommodate the needs of
agriculture, or will the sector continue to need special
exemptions to allow that to happen?

Brian Bell: The seasonal agricultural workers scheme
is probably the only sectoral scheme that the MAC has
recommended as a good idea. That is because it is truly
unique. I think the statistic is that 99% of seasonal
workers in agriculture are not from the UK, which
makes sense. As it is directly seasonal, the job does not
fit with people who live in the UK and who want a
year-round job to make a living. Most countries have
some type of seasonal workers scheme, and I would be
surprised if there was any argument for why we would
get rid of that. It is in a pilot at the moment; as I
understand it, the pilot is going well.

Q51 Mr Goodwill: So you think that the current
scheme should be extended to include EU workers. Can
they come under the provisions in the Bill?
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Brian Bell: Actually, that is a good question. It would
be a question for Government. If there is a seasonal
workers scheme, and we have removed the special
entitlement of European Union workers in terms of
access, there is no reason why the seasonal workers
scheme should not be open to people of any nationality,
but that is a question for Government.

Q52 Mr Goodwill: Finally, do you carry out any
analysis of the economic impact of workers who come
here, put down their roots, bring up their children and
pay their taxes and of workers who may well see their
time in the UK as being short, who send a lot of the
money back to their families, and whose children are in
education in other countries? Do you carry out any
analysis of the impact on the UK economy of that type
of immigration?

Brian Bell: One thing that we have done, which is
particularly important for public finances, is think about
different types of immigrants, such as a migrant who
comes to the UK and then makes their home here. We
often highlight how migrants in general are positive for
public finances. When we see them before they get
permanent leave to remain, they are often not bringing
their family or they are only just forming a family unit,
so they are not using public resources but they are
paying in taxes. Once they have permanent leave to
remain and either become British citizens or stay here
permanently, they begin to cost the Exchequer because
they tend to start using schools and the health service.
From a purely public finance perspective, you would
like migrants who just come, pay their taxes, do not use
any of the resources and then leave. We have done that
kind of analysis. We have done less analysis in thinking
about the broader questions on what the benefits are to
British society more generally of having migrants who
come to the UK and stay for a long time.

Q53 Mr Goodwill: Is it more likely that EU workers
will come and stay? If they are deterred from doing so,
we might have more workers from outside the EU, who
might not stay so long.

Brian Bell: I certainly have not seen any evidence of
that. It is a difficult one, because there has been a
different rule up until this point in time. I have not seen
any evidence that suggests European Union workers are
more or less likely to stay on a long-term basis than
non-EU workers. The data are not very good on that
kind of thing, but it would be an interesting thing to
look at.

Q54 Stuart C. McDonald: Professor Bell, may I take
you back to what the Minister asked you about regional
variations? It is important to be precise about exactly
what the MAC recommended. The Minister suggested
that the report recommended against regional variations,
but you were very careful to say that your report addressed
regional variations and salary thresholds. The MAC
was not looking at the broader issue of regional visas or
devolution of immigration control.

Brian Bell: That is correct. Immigration is a reserved
matter, so we were asked to report just on that.

Q55 Stuart C. McDonald: On the salary threshold?

Brian Bell: Yes, on the salary threshold.

Q56 Stuart C. McDonald: Is it fair to say that your
report says the decision was finely balanced, that there
were arguments on both sides and that the majority of
people responding to the consultation supported the
idea of regional variations in salary threshold?

Brian Bell: I agree it was certainly finely balanced,
although there was an extensive discussion on the maths.
It is fair to say that that was primarily driven by
Northern Ireland. The differences in wages between
Northern Ireland and the rest of the United Kingdom
are more significant than in other devolved Administrations,
and they had different issues because of the land border.

You are probably right that the majority of our
respondents were in favour of it. That partly tells you
that when you call for evidence, you get very interested
parties on one side, and not many on the other. A
classic example is that when we did our major report in
2018 on the impact of immigration from the European
Union, we got some 450 responses, almost none of
which were not in favour of freedom of movement.
Almost all were kind of in favour, which did not properly
reflect what the British people as a whole thought. That
is the nature of a call for evidence.

Q57 Stuart C. McDonald: The report called for a
pilot scheme about our remote areas. What was the
reason for that, and are you troubled in any way that the
scheme seems to have since disappeared?

Brian Bell: The reasoning was that we received reasonably
strong evidence, not just from Scotland but from other
areas, nations and regions of the United Kingdom, that
there are rural communities that find it difficult to
recruit in the way that employers can in more urban and
suburban areas. Often those employers are key to that
small community, so they are sometimes more important
than your average employer in a big city. That was our
thinking about that.

We suggested a small pilot—it is important to emphasise
that we thought it should be a small pilot. Such a scheme
has clear risks, two of which I suppose I should highlight.
One is that you issue a visa to someone and say, “You have
to stay in one small area, with one employer, and you
cannot move, because it is a rural scheme.” We generally
do not like the idea of saying to workers that they have
to stay with one employer, because that gives the employer
lots of power and does not give the worker much power.
There is an uncomfortableness about that kind of scheme.

The second problem is our worry that it does not deal
with why rural communities are losing population. As
soon as you have this type of scheme, you might get an
immigrant to go there, but as soon as they have freedom
to move—for example, if they get permanent leave to
remain and can go anywhere in the UK—if the reasons
why people in those communities do not want to stay in
the first place still exist, why would we not expect that
migrant to move as well?

There are problems, but we recommend the scheme.
As I understand it, the Government have not yet decided
whether to have such a pilot or not. If I have to be honest,
part of that is because an enormously complicated
system is about to be introduced. You want to go in
steps, so the Government are focused on the main work
route at the moment.

Q58 Stuart C. McDonald: I appreciate that there are
challenges, particularly around tying a person to an
individual employer, but that is not dissimilar to what
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[Stuart C. McDonald]

we do now with tier 2. There are procedures to transfer
to another employer, if criteria are met. That is a
something worth exploring. In relation to Northern
Ireland, did the report go as far as saying that consideration
should be given to regional variations in salary there?

Brian Bell: We did not go as far as that. We said that
we thought the argument was most compelling in Northern
Ireland, but in the end we did not think the differences
were quite big enough to justify having the more
complicated system.

Q59 Stuart C. McDonald: Is that simply because you
could be an employer in Northern Ireland and just a
few miles down the road somebody is able to access
labour without reference to tier 2, experience, salary
thresholds or whatever else might be in place?

Brian Bell: There is a clear difference because of the
border. To be clear, the shortage occupation list that we
are reporting on at the moment has the ability to have a
Northern Ireland SOL that is separate from the UK-wide
SOL. If there are representations made to us that there
are particular recruitment problems in Northern Ireland
in some occupations, that are not true for the UK as a
whole, we have the ability to recommend to the Secretary
of State that they be put on the Northern Ireland SOL
but not on the UK-wide SOL, as is true of Scotland.

Stuart C. McDonald: I think—

The Chair: I call Kate Green.

Q60 Kate Green: I just wanted to ask for clarification.
I may have misheard or misunderstood you in relation
to one of your earlier answers, when I think you said
that there were alternative labour pools—for example,
family members or refugees who have secured status. To
what degree is that potential pool of labour already
fully employed in the UK, and what do you think the
shape of that pool of potential labour is likely to look
like in the future? I guess I am interested in the degree to
which we really could look forward to seeing that as
replacing lost labour supply should fewer EEA nationals
come to the UK.

Brian Bell: It is both a good question and a very
difficult question to answer. If you look at social care as
a good example of this, something like 15% of workers
in social care are non-EEA born. They can’t have been
employed by the social care sector through the work
route, as the work route is not open to the social care
sector until next year because it has been RQF6 and
that has excluded almost all such workers. Fifteen per
cent. of the workforce has come through some other route.
That is quite a big pool. Whether it is fully used—to be
honest, we have not looked at that. We can do, because
we have data on that, in the sense that we can see, to a
certain extent, what all the non-EEA people in Britain
are doing. Using the labour force survey, we can ask the
question, “If you were born outside the United Kingdom
and you are non-EEA, what is your current status? Are
you in employment, are you looking for work or are you
inactive but potentially available for work?” That is an
interesting question. The one thing we cannot do—it
just so happens we do not collect the data—is look at
the visa you came in on. It would be nice to see whether
asylum seekers are different than family route. I encourage
the Office for National Statistics to ask that question.

That is an interesting question to look at, and we
would be happy to do that—to think about whether
there is a ready supply, potentially, of workers who are
not actively looking at the moment but who, historically,
have moved. There are an awful lot of people who
would say they are inactive in the labour force survey
but who, a few months later, have a job. We could look
at that.

Q61 Kate Green: In relation to part-time work, there
is no pro-rating of part-time salaries in the Government’s
£25,600 threshold. Were you asked to look at the
implications of that, including the gender equality and
other implications? If so, what are your conclusions?

Brian Bell: We were. That was another difficult decision
we had to make. The difficulty is the following: for the
worker route, the system works where you are sponsored
by a principal employer—a main sponsor for your job.
The question, again, is, where you would draw the line if
you said part-time work was acceptable? We were given
representations by some firms that said, “Lots of our
workers almost have a portfolio of jobs, and they might
do a day here, a day there and a day here.” That fits very
badly into the system, because you need one employer.
Frankly, I don’t think Home Office enforcement would
be enough to really follow through every single worker
and say, “When you add up all your jobs together, are
you earning a sufficient amount that you are not burdening
the Exchequer?”, which is one of the criteria we are
focused on.

The issue became, if we did something like, “If you
are willing to work at least 16 hours,” would that be
okay? In the end, we concluded that the fiscal costs were
significantly higher for that type of worker than for a
worker who would come on a full-time salary. In the
end, if you are going to be selective, we did not think
that was an area you would be selective of.

I should say that we were mindful of the fact that that
disproportionately affects women rather than men. Part-
time work is, of course, much higher among women
than men. In the end, we did not find that strong
enough because, although that is true, the gender patterns
of migrants as a whole are not that dissimilar between
the sexes.

One thing that we discussed, and left open for Ministers
to think about, is that, at the moment, tier 2 is quite
restrictive, in that, if someone takes maternity leave,
they are sort of supposed to go back to the full-time job
as soon as they finish that maternity leave. We said that
consideration could be given to whether, once someone
is on a visa, there could be some flexibility for people
who have a child to go back part time, and for that to
still count. I think that might be worth considering.

Q62 Dame Diana Johnson: I want to ask about an
issue that Make UK raised in their evidence. They
talked about the lack of people with the relevant green-skills
qualifications that we need. We know from today’s news
that we are relying on renewable energy at the moment,
and moving away from coal. The evidence they gave was
that a lot of the people with those skills are based in
Denmark and Germany. Listening to what you said,
there is obviously a longer term issue about skilling up
our own population. Could you explain how the provisions
the Government are introducing will assist us now in
dealing with the shortages that we have in that important
sector, around offshore wind and renewables generally?
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Brian Bell: I should say that, if they have green skills
at RQF3 and above, they are eligible for the scheme, so
they will be able to enter the UK on a visa, so long as
the employer is sponsored and they are paid the minimum
salary threshold. I am not sure why green skills should
be any different from normal skills. If there is a qualification
or experience required for that job, and the person
meets those criteria, the scheme is open for them. The
scheme is not open for people who are at RQF1 and 2,
which are essentially the jobs that either require fairly
low formal qualifications or for which the training
requirement to get that job is not very long. If that is the
case, my response would be that we can recruit from the
UK domestic workforce to fill those jobs.

The Chair: I cut off Stuart McDonald earlier, and I
think he had another question. We have a little more
time, so he may finish.

Q63 Stuart C. McDonald: Thank you, Mr Stringer.
To go back to the shortage occupation list, I am sure
that it will be very welcome that there will be a shortage
occupation list for Northern Ireland. However, when I
speak to businesses in Scotland, and also elsewhere,
there is a criticism that people find it slow, not very
responsive and rather clunky. You spoke a little about
the work to try to make that a better process. Could you
give us a broad understanding of when a job becomes a
shortage occupation? A couple of vacancies in Cornwall
or Caithness are clearly not enough. Where is the point
at which it becomes in shortage?

Brian Bell: Obviously, there is a difference between
there being a UK-wide shortage and a devolved
Administration shortage. For the second, we only look
within the country. Broadly, we are looking for a broad
shortage across employers. That is the first thing. As
you say, it would not be very compelling to us if one
employer said, “We find it difficult to recruit,” because
our first response might be, “Perhaps you are not a very
good employer.” We want to see, broadly within that
occupational sector, that there is a recruitment problem.
We want to think that it is more than just an extremely
short-term problem. To be honest, this work route will
not be ideal if you just want to fill a very short-term
vacancy, for the simple reason that you have to pay fees
and go through the process of applying. It is more
suitable for permanent, long-term positions. We want
to see that the shortage is likely to last into the medium
term.

The final criteria that we use, which in one sense is the
most important, is that we want to be convinced that
migration is the appropriate response. In answer to your
earlier question, we were talking about how skills are an
important aspect of all this. One thing that we say to
employers is that, if they want to be put on the shortage
occupation list, and if they want us to recommend that,
they need to show us evidence that they are going out
and trying to train up British workers. They need to
show that they have a training programme themselves,
or that they are working with further or higher education
colleges to try to increase the supply of British workers.

Either that takes time, which we understand, and
which is an argument for putting it on the shortage
occupation list until that has successfully come to fruition,
or quite frankly, if they can show that they have done
that kind of thing and it just has not worked, we also
think that that is quite strong evidence. That suggests
that there are structural problems in that sector or
industry, so we perhaps have to accept migration as a
response to that, and that British workers either do not
want to do those jobs or there are alternatives that they
would prefer to do.

Stuart C. McDonald: What do you say to those who
have criticised the system for being too slow and not
responsive? What is changing?

Brian Bell: Historically, it has been, because, as I
said, we only ever reviewed the SOL when we were
asked to. It was, frankly, probably low down in the
priorities, so, often, it was looked at every three or four
years. We will recommend to the Government how we
should review it going forward. I cannot tell you what
that will be, because we have not decided, but I will say
that most other countries that have an equivalent, such
as Australia, Ireland and Canada, usually have a regular
review process about once a year. I think there is a
trade-off. If you do it too often, you do not actually get
any new information; the employer just sends you the
same thing they sent you last time—

The Chair: I am afraid that brings us to the end of the
questions today.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 9 June 2020

(Afternoon)

[SIR EDWARD LEIGH in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

Examination of Witnesses

Jeremy Morgan and Professor Bernard Ryan gave
evidence.

2.1 pm

The Chair: Good afternoon. This is the second
evidence session, and it will be a mixture of people who
are with us physically and people who are here
virtually, so we will have to cope as best we can. Our
first witnesses are a representative of British in Europe,
via audio link, and Professor Bernard Ryan. We have
until about 2.40 to take that evidence. I will go first of
all to the Minister, then to the Opposition spokesman.
Is anybody else desperate to ask a question at the
moment? You can put up your hand and intimate to
the Clerk that you would like to speak.

Those of you who are sitting at the back of the
hall—you are very welcome, by the way—are equally
members of this Committee. Apparently if you want to
speak, you have to go to a microphone over there. Are
we all happy to start the session? We have to ring our
witnesses now, so please be patient.

We are ready to start with our first panel of
witnesses. Thank you for coming today. This session
will have to end at 2.40pm.

Q64 The Parliamentary Under-Secretary of State for
the Home Department (Kevin Foster): It is a pleasure to
serve under your chairmanship, Sir Edward. Mr Morgan,
what implications do you see for British citizens living
in Europe regarding the social security co-ordination
provisions in the Bill?

Jeremy Morgan: The sound is not very good but I
will do my best. The question was about social security
provisions, is that right?

Kevin Foster: It was about what implications you see
for British citizens in Europe regarding social security
co-ordination provisions in the Bill.

Jeremy Morgan: May I start by thanking the Committee
for asking us to give evidence, even in this rather strange
way? The social security provisions are crucial for UK
citizens in the EU. They govern pensions, pension increases,
healthcare, other benefits, and the aggregation of the
equivalent of national insurance contributions made in
different countries, without which some people would
fail to meet the minimum contribution period for pensions
or other benefits. Those provisions are preserved in UK
law by the European Union (Withdrawal) Act 2018 so
there should be no impact. However, as is made clear in
the briefing note that we prepared and that has, I hope,
been circulated, we are worried about clause 5 because
that clause creates a regulation-making power wide

enough to modify rights under the withdrawal agreement.
We entirely accept that in the explanatory note the
Government say that they do not intend to have an
impact on our withdrawal agreement rights, but we are
worried about that on two grounds, and the concerns
are twofold.

First, as a constitutional issue it is wrong to create a
power in a regulation that might breach an international
treaty. If that is to be done, it should be done by
primary legislation after a proper debate. Secondly, and
more practically, those social security provisions that
are listed in the Bill are right up there with UK immigration
law for complexity. It is Byzantine complexity, and that
is no exaggeration. It would not be difficult for an
unintended breach to slip through. Therefore, to prevent
a breach of a treaty by mistake, it is important that any
such amendment be made through primary legislation
after a proper debate.

Q65 Kevin Foster: Speaking as a Minister, a Minister
cannot make a regulation that breaches international
law, just to be clear on that point. Would you have
concerns if, for example, an agreement on social security
co-ordination was reached but the legislation did not
allow the Government to quickly implement it?

Jeremy Morgan: I am sorry, I am having great difficulty
in hearing the question.

The Chair: Minister, I think you need to lean in to the
microphone and speak loudly.

Kevin Foster: A Minister cannot breach international
law in regulations. Would you have any concerns if the
legislation, for example, did not empower a Minister to
quickly implement an agreement in relation to social
security co-ordination if one was reached with the
European Union before 1 January?

Jeremy Morgan: You are talking about the future
relationship beyond Brexit, effectively?

Kevin Foster: Yes. Effectively, there are negotiations
ongoing, and the issue is what happens if the Government
reached an agreement and wished to implement it before
that time.

Jeremy Morgan: I should start by saying that we were
fairly careful in the representations that we made. We
are a group that represents British citizens in Europe
who are affected by Brexit and were there before Brexit.
We have tended not to get into policy post the end of
the transition period, simply because it is not within our
remit to do so. It is for others to express views on that.
Clearly, if a further agreement is made for rights that
extend to others beyond those who are already in the
EU, it is important that the Government should be able
to implement that, but whether that is by primary
legislation or regulations made at the time for that
purpose is a matter for this Committee to decide. I do
not think British in Europe would have a strong view
about it.

Q66 Holly Lynch (Halifax) (Lab): Perhaps I can
come to Professor Ryan first. Thank you very much for
your written submission to the Committee. Can you
talk us through what you think might be missing from
clause 2?
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Professor Bernard Ryan: Certainly. First, I thank the
Committee and the Chair for the invitation.

The Chair: By the way, I do not know how our other
witness is going to hear you. The acoustics are not
brilliant, and I suspect that they are quite a long way
away. They are already having difficulty hearing anyway,
so speak up loudly, slowly and clearly. Sorry to interrupt.

Professor Bernard Ryan: I will do my best.

I obviously welcome clause 2. I see it as addressing a
longstanding gap in immigration law, which is a lack of
clear provision for Irish citizens, notwithstanding the
fact that there has not been a policy or practice of
placing restrictions on them. As I see it, the clause
addresses the legal status of Irish citizens who enter the
United Kingdom from outside the common travel area,
so I wholeheartedly welcome it.

There are some finer points where one might point to
potential problems down the road. I identified several
in my evidence. First, in regards to family migration, it
is still left open a little whether Irish citizens who will
have the freedom to enter and reside will be in the same
position as British citizens with regard to sponsoring
family members in every respect. I think that is something
that could be addressed.

There is also a difficulty relating to deportation and
exclusion. I certainly would not argue that Irish citizens
should be exempt from those. They are citizens of
another state, as it were, so it should be possible to
deport and exclude, but what is the threshold is going to
be? We know that the general threshold is conducive to
the public good, but in practice that is not the threshold
that is used for Irish citizens because of the common
travel area. There is a much higher standard, so could
that be written into legislation or could commitments
be obtained during the passage of the Bill about how
those powers will be used in relation to Irish citizens in
the future?

My third suggestion would be to consider the situation
of persons of Northern Ireland, to use the recent jargon.
The Belfast Agreement, of course, permits people from
Northern Ireland to identify as British, Irish or both, so
for a focus on identifying as Irish, is there really sufficient
provision in immigration law for people to do that?
They are not guaranteed full equality as regards to
family sponsorship, but they do not have immunity
from deportation and exclusion either unless they assert
British citizenship. In the grand scheme of things, it is a
detailed point, but it is important in the Northern Irish
context—[Interruption.]

The Chair: Could you hold on a moment, Professor
Ryan? Can we check the line, please? Let us carry on.

Q67 Holly Lynch: In relation to deportation for Irish
citizens, since 2007 the UK Government’s policy position
has been to deport Irish citizens, as you mentioned,
only where a court has recommended deportation in
sentencing, or where the Secretary of State concludes,
due to the exceptional circumstances of the case, that
the public interest requires deportation. Are you aware
of any examples of that happening in practice in recent
history, and what were the circumstances?

Professor Bernard Ryan: I am afraid I do not have an
answer to that. I have been following it, as it were, in
relation to the policy statements, not in relation to
individual cases.

Q68 Stuart C. McDonald (Cumbernauld, Kilsyth
and Kirkintilloch East) (SNP): May I continue, Professor
Ryan, on deportation? This very same issue arose this
time last year, in a previous Bill Committee. Is it right
that, at that time, the Immigration Minister made a
commitment to the higher threshold, even though it
was not in the Bill? Do I recall that correctly?

Professor Bernard Ryan: That is correct. I believe it
was in the Committee stage, in the light of the evidence,
perhaps, that the Minister made that commitment. Those
commitments are obviously welcome, from my perspective.

Q69 Stuart C. McDonald: That prompts the question:
why not just put it on the face of the Bill?

Professor Bernard Ryan: It is obviously stronger if it
is put in the Bill. If it is not, policy can always be
changed. Going back to the wider clause, one strength
of what has been done is that it gives clarity to Irish
citizens on their position in the United Kingdom. That,
in a sense, is the issue with deportation. What are the
arrangements going to be? What are the standards
going to be? Having things in legislation, rather than in
policy, is obviously stronger, from the perspective of
Irish citizens.

Q70 Stuart C. McDonald: May I ask a couple of
questions about family rights? In your written evidence,
you say that Irish citizens in the UK will be able to be
joined by non-EEA family members, because they will
be treated as settled persons, essentially. Is that right?

Professor Bernard Ryan: My main concern regards
Irish citizens who are not yet resident in the United
Kingdom. It is the case that Irish citizens are treated as
settled once they commence residence. From that point,
as things stand, they will clearly be able to sponsor, but
what about the Irish citizens planning to come with
their non-British or non-Irish family? They will need
entry clearance. How will it work for them?

Stuart C. McDonald: Is that because the fact that
they are not in the UK obviously means that they
cannot be treated as settled persons? Okay. I will ask
Mr Morgan a question, if he is able to hear.

The Chair: Are you receiving us loud and clear?

Jeremy Morgan: Yes. I heard very little of the other
evidence, but I heard that question.

Q71 Stuart C. McDonald: Mr Morgan, I understand
from your submission that there are issues with the Bill
in relation to UK nationals who want to come back,
with family members, to the UK from countries in the
EEA. Could you explain what those issues are?

Jeremy Morgan: I would like to highlight a particular
hardship that UK citizens living in the EEA will face
after March 2022. The background is that, in the
negotiations over the withdrawal agreement, citizens’
rights were a first priority for both sides, and reciprocity
was the watchword. In other words, whatever we got,
they got, and vice versa. That was a clear, underlying
consideration in the negotiations.

However, the right of citizens to return with their
families to their country of origin was deemed outside
the scope of the negotiations, and the result is a serious
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inequality between UK citizens in the EU and EU
citizens in the UK, in which, perhaps rather perversely,
the discrimination is by the UK against its own citizens.
We put forward an amendment in our briefing paper,
which has been picked up as amendment 14. This is not
the place to analyse the issue in great detail, but I would
like to look at the comparison that we draw there
between two groups in the case study—a UK citizen
living in the EU and an EU citizen living in the UK.

It is a familiar story: a young UK citizen gets on their
bike and goes to find work in the EU. They meet
someone there, they marry and have a family, and they
settle there. At the time when the UK citizen leaves, they
have parents in the UK who are in middle to late middle
age and are perfectly healthy. The reassurance was
there, both for the UK citizen and their parents, that
should either parent or both parents become infirm and
need to be cared for by their child, there would be no
problem about the UK citizen returning with family to
look after them.

Years later, say in 2030, one parent might be by
herself and need that care. After March 2022, the UK
national will be able to return with their EU partner
only if their partner can enter under the new points-based
system—we have yet to see it, but that is likely to be
quite difficult—or if they can meet the minimum income
requirement, which is £18,600, as I am sure you all
know. It has already been estimated that about 40% of
the people living in the UK would be unable to meet
that requirement, but matters are complicated for those
returning from abroad by the UK rules on what income
counts for such purposes. The income of the partner—let
us say, in this case, the EU partner—will not count
unless they are already in the UK and have been earning
that income for six months. So it is a Kafkaesque
situation: you cannot get in unless you have the income,
but your income counts only if you have already got in.

In practice, the UK national has to earn the minimum
income requirement on their own, while at the same
time caring for their parent. It will simply be impossible
for many people—probably most. In practical terms,
the other option is to move the UK parent, who is now
elderly and frail, to an unfamiliar country where, for
language reasons, they will be unable to speak to the
doctors or anyone else. It is well established in the
literature that any move, for someone of that age, is
difficult. Think how much worse it would be in such
conditions; for most people, it is not a serious option.

In practice, it means that UK citizens have to choose
between their parents and the family they have made in
the EU—a heart-rending choice that nobody should
have to make. It is not a choice that a comparable EU
citizen of the UK has to face, because they have an
absolute right to return to their EU country with a
partner they met in the UK, and it is not a requirement
that the UK citizen now living in the EU had faced
when they moved, because at that time they had a right
to do so. It is a case of moving the goalposts long after
the event. It is a real worry for many thousands of
people in that situation. Be they young or old, most
people who have left the UK will have parents back
there. It is a worry in the sense that people worry about
it; it may not become a practical reality, because who
knows what will happen in the future? But it is a real
concern, which could be got rid of by passing amendment
14 and removing both the injustice and the discrimination.

Q72 Kate Green (Stretford and Urmston) (Lab): Also,
Mr Morgan, if you can hear me, what do you think
would be the consequences or the likelihood of British
people moving to the European Union if the social
security provisions that are currently in place, which
allow for aggregation and recognition of contributions,
were to change in the future?

Jeremy Morgan: I think it would reduce such migration
considerably, because the aggregation of contribution
rules are absolutely vital. Most countries, including the
UK, have minimum periods of contribution: unless you
have contributed for the minimum period or contributed
the minimum amount, you do not get any pension at
all, so you are making your contribution, possibly without
any benefit. The great advantage of the social security
co-ordination rules is that they enable you to aggregate
periods spent in different countries in the EU, including
the UK, and you therefore overcome any such barrier,
provided you have worked, in all, long enough to meet
the requirements. In Britain, I think, the minimum
contribution period is 10 years; in Italy, where I live, it is
20 years. These are substantial barriers.

Q73 Kate Green: Would there be any concern for the
UK, if it were to be less likely that people would choose
to move to other European countries in the future?

Jeremy Morgan: Concerns in the UK?

Kate Green: Yes.

Jeremy Morgan: All I can say, speaking as one of the
many people in Europe who have taken advantage of
the ability to move, is that we feel it would be a significantly
reduced opportunity for young people in the UK now.
Seventy-nine per cent of UK citizens living in Europe at
present are of working age or younger. It is not a case,
as some stereotypes have it, that we are all pensioners. I
happen to be one, but I am one of the minority. Seventy-nine
per cent are of working age or younger, who have taken
advantage of the opportunities that the movement that
we have been able to have has given to us personally but
also, in terms of cultural exchange and awareness of
practice in different countries, to Britain as a whole.
They have established a considerable presence in Europe
and it would be a pity for that not to be continued.

Q74 Kate Green: This may not be an issue in which
you are involved, but in relation to British owners of
properties—second homes, for example—in Europe, the
Government are obviously willing to welcome people
here on six-month visitor visas but the same, as I
understand it, is not necessarily true of other European
countries, which would apply the 90 out of 180 days
rule in the Schengen arrangements. Would that be a
concern for British owners of property in Europe, in
your experience?

Jeremy Morgan: Yes, it would, quite clearly. There are
also questions as to whether they will be able to own
property at all. Again, speaking of Italy, unless some
bilateral arrangement is made, it will not be possible for
British nationals to buy properties after the end of the
transition unless they are resident in Italy. I am sure
there are similar provisions in other countries.

Q75 Kate Green: Professor Ryan, in relation to British-
born children of Irish nationals, are there any particular
concerns that we ought to be aware of in relation to this
legislation?
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Professor Bernard Ryan: Thank you very much for
bringing that up. One of the issues at present is that not
only is there a lack of clarity about immigration status,
but also it feeds into the lack of clarity as regards
acquisition of nationality in two scenarios. One is British-
born children—children born to Irish parents, and also
Irish citizens wishing to naturalise. Because it is very
often not clear on what basis Irish citizens are here, to
the extent that it is not clear the question arises, “Are
they without time limits and have they ever been in
breach of immigration laws?” It is necessary also, from
the perspective of the smooth working of British citizenship
law, to absolutely tie down and clarify that Irish citizens
are here, and on what basis. And yes, it will remove any
possible question as regards children of Irish parents
being British citizens and as regards access to naturalisation
by Irish citizens who want it.

Q76 Mr Robert Goodwill (Scarborough and Whitby)
(Con): The Dublin regulations deal with a situation
where, for example, an economic migrant or an asylum
seeker who present themselves in the UK can be repatriated
to the country where they first claimed asylum, and
indeed deal with family reunion. Professor Ryan, will
this Bill have any implications for the operation of the
Dublin arrangements? Could the Bill be improved to
enshrine some of its obligations on that statute book, or
is that completely unnecessary?

Professor Bernard Ryan: I think you are bringing us
into the question of the common travel area as such and
its operation. That would be my interpretation of your
question. One of the things I would expect to see in the
future would be, if the United Kingdom does not stay
within the Dublin system with the EU, that there will be
an arrangement with the Irish Republic as regards
asylum seekers, because of the open border. It would be
logical to do that. I personally would prefer it if the
common travel area, conceived as immigration control
and co-operation between the two states, were on a
more transparent, and maybe more statutory, footing—but
that is a much bigger question. That is to some extent a
different one from the status of Irish citizens, which is
what the clause deals with. So, yes, in the end I would
like to see the common travel area framed more
transparently than it is at present.

Q77 Mr Goodwill: I have a question for British in
Europe. You talked about inequalities. Is it not the case
that there is currently an inequality whereby EU or
EEA citizens living in the UK have better rights than
British citizens in terms of bringing spouses into the
country, because the £18,600 income rule does not
apply? Indeed, if a British citizen can determine that
they are resident in the EU under the so-called Surinder
Singh case, they can apply to have that rule addressed.
Would you say that by addressing that inequality, we
are ensuring that British citizens would have the same
rights as everyone else, rather than the current unusual
situation in which it is easier for an EU citizen to bring
a spouse into the UK?

Jeremy Morgan: I did not understand the beginning
of the question. I think the question was: would this
equalise the rights between EU citizens living in the UK
and UK citizens living in the EU? The answer is yes.

Q78 Stuart C. McDonald: Professor Ryan, while we
have the opportunity, I want to ask you further about
the third group of issues you addressed in your briefing

paper—the provisions of the Good Friday agreement.
It seems from your paper that the issue is that, in order
to assert certain rights—protection against deportation,
for example, or perhaps access to some family rights—
people would have to assert their British citizenship,
which, reading between the lines, you say is not really
consistent with the Belfast agreement. Your solution is
to put some sort of equivalence in the Bill for all
persons of Northern Ireland. Is that a fair summary?

Professor Bernard Ryan: Yes. Actually, I am borrowing
that idea to some extent from Alison Harvey, from
whom I believe you are hearing evidence later on. She
has written a paper for the two human rights commissions
in Ireland on the birthright provisions in the Belfast
agreement, and her eventual solution is that people of
Northern Ireland should be granted the right of abode—the
status given to British citizens—which takes away their
need to identify as British in order to get the equivalent
outcomes. Both the things I raised—family sponsorship
and deportation/exclusion—would be addressed by that
route. I come at it from thinking about Irish citizens or
people identifying as Irish citizens and how they should
be protected, so I would say that an alternative route is
to focus on that and somehow put in additional protections
for the people of Northern Ireland to address the Irish
citizens within them.

The Chair: Thank you very much. That concludes
our session with this panel of our witnesses, who I
thank for coming here today or speaking via audio link.

Examination of Witnesses

Jill Rutter and David Goodhart gave evidence.

2.35 pm

The Chair: Welcome to our second panel of witnesses.
We are going to hear oral evidence from British Future
and Policy Exchange; thank you very much to our
witnesses for coming today. We have until 3.20 pm at
the latest for this evidence session. Can the witnesses
please introduce themselves for the record?

Jill Rutter: I am Jill Rutter from British Future.

David Goodhart: I am David Goodhart from Policy
Exchange.

The Chair: You are very welcome. As we normally do,
the Minister will start by asking you a couple of questions,
and then the Opposition spokesman, and then other
Members will come in. Perhaps other Members who
wish to ask questions could intimate to the Clerk that
they would like to ask a question.

Q79 Kevin Foster: I have two questions, one for each
witness; I will ask them both and then we can just cover
them off at the same time.

The first question is to Mr Goodhart. I noticed that
the January 2018 report from Policy Exchange,
“Immigration after Brexit”, welcomed the ending of
free movement. As you will appreciate, the main provision
of the Bill is to alter UK law to remove the provisions
for free movement. I wondered how you saw that, and
how you saw the system that will seek to replace it,
which we confirmed in a policy statement in February.

My question to Ms Rutter is this: given, obviously,
the area that she covers in her group’s interest, I wonder
how she sees the working of the European settlement
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scheme, which has now had 3.5 million applications, in
terms of securing the continuing rights of EU citizens
in the UK, or EEA citizens in the UK to be exact, under
the withdrawal agreement.

David Goodhart: A general comment on the Bill is
that I think it is broadly welcome. Part of the motivation
behind Brexit, and perhaps the 2019 election too, was a
more moderate level of immigration. It is true that
immigration has dropped down the list of things that
people worry about, for obvious reasons, even before
the covid crisis, but I think that was partly because
people saw that the Government were actually doing
something about it. And I think the Government have
broadly got it right to focus very much on restricting
lower-skill immigration.

I think the higher-skill immigration channels are
probably somewhat more liberal even than the Migration
Advisory Committee envisaged. I mean, there has been
a big liberalisation both on the salary threshold and on
the qualification threshold. Bringing the qualification
threshold down from degree level to A-level is a big
move, and it will be interesting to see whether those
changes achieve the goal of an overall lower level of
immigration. I think the perfectly reasonable and
democratically willed goal is a lower equilibrium level
of immigration without damaging the economy. That is
the goal that the Government are hoping to achieve,
and I think the measures they have introduced are likely
to achieve that.

I think I would probably have gone for slightly tighter
restrictions, perhaps keeping the degree-level qualification
and then having more exemptions—the type of exemptions
that we see in the agricultural sector and so on—because
Governments have made promises about immigration
many times in the last 15 years or so, and they have very
clearly said that they want the overall levels to be lower.
I think it is quite likely that in a couple of years’ time
they will not really be significantly lower, and then that
will set off a whole—but then we will have the levers, at
least, to do something about that.

Jill Rutter: I would like to make some general
points before coming to your question on the EU
settlement scheme. I am going to draw from the National
Conversation on Immigration, which is the biggest ever
public engagement activity on this subject and included
a nationally representative survey and discussions in
60 locations across the UK, including a good few of
your constituencies.

Although public confidence in the ability of successive
Governments to manage the immigration system has
been and still remains low, most people are balancers
who see the pressures and gains of migration. Generally,
most people want immigration to be controlled, they
want migrants who come here to make a contribution
and they want everybody to be treated fairly. However,
control means different things to different people. It can
be about UK sovereignty, controlling numbers, a selective
immigration system and enforcement.

There are two further points in terms of public
confidence. Immigration is a national issue that people
see through a local lens, so what happens locally is
quite important, and people’s understanding of immigration
policy is very top line. They do not know the details of
our policy, such as the detail of the EU settlement scheme.

Treating people fairly is hard-wired into most people.
Most people want to see fair play and humanity. They
want immigration to be controlled, but that has to be
fair, and you do not win support by sounding nasty. In
terms of the EU settlement scheme, nobody wants
people who are here to be sent home. Towards the end
of the National Conversation, when Windrush was an
issue, people also talked about the unfairness of the
Windrush scheme.

In terms of the Bill, the devil is in the detail and
policy will be set through immigration rules, but areas
to look at perhaps include people who have been awarded
pre-settled status being automatically granted settled
status, rather than having to apply again, and also
thinking about citizenship. The public find it very reassuring
when people make the UK their home and then take up
British citizenship. That can sound a bit counterintuitive,
but there is a preference for people becoming citizens,
rather than having guest-worker schemes. On immigration
policy, you could look at how one can make the acquisition
of citizenship smoother and easier—by reviewing the
cost of citizenship, for example.

Q80 Holly Lynch: More broadly, through your work
at Policy Exchange and British Future, how have you
seen public attitudes towards immigration change over
the past 12 months? David, may I come to you first?

David Goodhart: As I just mentioned, it has certainly
dropped down in terms of priority and level of anxiety,
but pretty consistently over the past 20-odd years about
two thirds of the public have said that immigration is
either too high or much too high. That may have come
down a little bit recently. It has certainly come down in
terms of priority, partly because other things have been
happening, even prior to covid. It is also because of a
feeling that, with Brexit finally happening and the end
of free movement from the European Union, we would
be in control of it again, so a source of anxiety was
removed.

Jill Rutter: To echo what David said, immigration has
certainly dropped down of the list of issues of public
concern. It is much less salient. Ipsos MORI has also
tracked the same group of people over a five-year
period, and has seen a slight warming of attitudes. That
is evident in other polling data, too.

I think the reason for that is, first of all, as David
said, that people feel that now we are leaving the European
Union, the UK has control over immigration from the
EU. But also the referendum itself enabled a much
more open, public debate about immigration in pubs
and among groups of friends. Inevitably, in that discussion,
there is a kind of moderation of our attitudes. That is a
reason, too. Again, there is a displacement effect: covid-19
has pushed immigration off the news agenda.

Q81 Holly Lynch: David, you have already touched
on this a little bit. Some sectors will be impacted by the
end of free movement harder than others. Some of
those have also been thrust into the spotlight because of
the coronavirus crisis. To what extent is the MAC really
able to respond to some of those workforce issues? How
much more dynamic would it need to be to respond to
them quickly?

David Goodhart: One third of food manufacturing’s
employees are from the EU. That went up from virtually
nothing in 2004—it is extraordinary what has happened
in food manufacturing. In hospitality the figure is about
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20%. The NHS has some special exemptions, but overall
its figure is about 5% or 6%—rather higher on doctors
than on nurses in percentage terms. Hospitality will be
in a peculiar state anyway because of covid-19, so
perhaps that is not such a big issue.

Do not forget, these people are not disappearing; it is
incremental as people leave over time. That will be
interesting to see. It may be that covid-19 will prompt
EU citizens to leave in larger numbers. I do not know,
Jill, whether you know if there has been any research in
the past few weeks on that. That could be a problem, I
guess.

Assuming that that will not change things hugely, the
whole point of ending free movement is that food
manufacturers either invest more in automation or they
have to make the jobs at the bottom end of the labour
market more attractive to people who are already here,
which does not seem to me to be a foolish goal. That
means that they will have to pay the jobs better and
make them more pleasant in some way. That is surely a
good thing.

Q82 Holly Lynch: We have heard this morning from
the MAC that it is the organisation tasked with assessing
workforce shortages. That then feeds into our immigration
strategy and not necessarily our domestic skills strategy.
That is a problem that we need to think about how to
reconcile.

David Goodhart: I don’t quite get that, sorry.

Holly Lynch: If the MAC, as an organisation, is
assessing where we have workforce shortages, that only
informs our immigration approach. It should also be
informing our domestic skills strategy.

David Goodhart: Well, there are lots of organisations
that are constantly looking at recruitment problems.
There is a whole industry of it, as you know.

Q83 Holly Lynch: But do the same organisations
shape Government policy in the way that the MAC
would have the ability to do?

David Goodhart: We do not really have a skills policy
in this country. Where do we spend most of our money
on education and training, post school? On sending
almost 50% of school leavers to three-year or four-year
residential university courses, which they choose themselves,
with absolutely no bearing on the needs of the economy
or their own future employment needs. There is huge
investment in the university sector; universities are private
bodies that compete with each other. We do not have a
national skills policy. We introduced the apprenticeship
levy, but still less than 10% of school leavers go into
apprenticeships—this is a different subject.

One of the potential upsides of the end of free
movement is that it is going to help to concentrate our
minds on getting better alignment of what we spend on
education and training and what people and the economy
need. Obviously, the covid-19 crisis will feed into that. I
have been involved in some work at Policy Exchange on
reviving the idea of the individual learning account and
having a more ambitious version of it for people over
the age of 21 who want to train or retrain in some area.

There is a very good case for suspending the
apprenticeship levy and just having a much simpler
system in which you have 50% of the apprenticeship

paid for by the employer and 50% by the state, and
extending it to much smaller employers, too. This is a
slightly separate issue, I know.

Q84 Holly Lynch: Can I put the same question to Jill
Rutter? What would need to change so that the MAC
was really equipped to respond to these workforce
issues?

Jill Rutter: I fully agree that skills policy and immigration
policy need to be much more closely aligned. Whether
the MAC is the best instrument to do it, given its
current remit, I do not know. There are arguments for
extending the MAC and bringing in other expertise. At
the moment it is very labour market economist-focused—its
remit has largely focused on labour market impacts.
There are arguments for expanding the MAC.

I also think it is worth looking at the migration skills
surcharge, which is a very blunt instrument. It applies to
non-EU migrants; employers who bring in non-EU
migrants have to pay a surcharge. The money just
disappears into the Treasury, and I do not think it
incentivises training at all, so that is something to look
at as well.

Q85 Stuart C. McDonald: Can I ask a broad question?
It will be a slightly controversial one in these surroundings.
To what extent are changes in public attitudes to migration
over the last 10 years related to politics and the media?
Is it not quite striking that towards the middle of the
last decade was when public concern about migration
was at its highest, and that is probably when the political
debate, if I can call it that, about migration was at its
height? The tailing off in public concern also tallies
with the fact that, since the referendum, migration has
not been on the front page of every newspaper or at the
forefront of political debate.

Jill Rutter: A whole load of factors influence public
opinion. Our national media and political debates obviously
have a hugely important impact, but so does what
happens locally and your own personal contact with
migrants. If you have friends who are migrants and
refugees, you have another reference point to add to
what is going on and what is being played out on the
internet or on social media.

Q86 Stuart C. McDonald: Does that not illustrate
exactly what I am saying about personal experience?
Sometimes concern about migration is lowest in places
where there are significant levels of migration. If you
do not have that personal experience, you must be
relying much more on the media, political debate and so
on.

Jill Rutter: Absolutely, and that was very evident in
the polling that we did: those with no personal contact
with migrants and refugees as friends or work colleagues
had more negative opinions. I think that that accounts
for the difference in attitudes between some of our more
diverse cities and our less diverse towns, but political
discourse and media stories have an impact as well.

Q87 Stuart C. McDonald: Any thoughts on that,
Mr Goodhart?

David Goodhart: I see what you are getting at. I think
that there is some truth in the argument that when it is
on the front pages of the newspapers every day, it
generates a sort of generalised anxiety that is perhaps
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not justified. But actually if you look at the historic
trend from the late ’90s, when immigration started
really taking off again, it is remarkable how anxiety
about immigration and actual immigration levels really
do track each other very closely, although that may
have diverged a bit recently.

I also think it is not really fair how it is often said in
passing how xenophobic our debate about immigration
has been. I do not think that our debate about immigration
has been remotely xenophobic.

Q88 Stuart C. McDonald: Really? At any time?

David Goodhart: Yes, really. Almost every time somebody
talks about immigration and restricting it, they also say
in parentheses how marvellous immigration is.

Q89 Stuart C. McDonald: But we are talking about a
decade of “Go home” vans, the Windrush scandal—

David Goodhart: “Go home” vans lasted about five
seconds—

Q90 Stuart C. McDonald: Posters during the Brexit
referendum, with refugees—

David Goodhart—and that was against illegal
immigration. You are not in favour of illegal immigration,
are you? You are in favour of illegal immigrants going
home.

Q91 Stuart C. McDonald: It was about the free
movement of people. The poster that was put up had
absolutely no relation to the EU referendum at all, and
it was xenophobic.

David Goodhart: No, I don’t think that was xenophobic.

Q92 Stuart C. McDonald: But what was the point of
it? What was the point of that poster, if it was not
xenophobic? It had nothing to do with the free movement
of people. What was the point of putting up that
picture?

David Goodhart: It was encouraging illegal immigrants
to contact the authorities to get a grant in order to go
home.

Q93 Stuart C. McDonald: You are talking about the
“Go home” vans now. I was talking about the posters
that were put up by certain political parties during the
referendum.

David Goodhart: Oh, the Nigel Farage—okay, there
is a sort of xenophobic tinge to some of it, but this was
a very minority part even of the leave campaign. I think
there is an interesting point about opinion in Scotland,
which is somewhat different, partly because there has
been a somewhat different rhetoric in Scotland.

Actually, I think there is a very good case for having a
different visa regime in Scotland once this Bill becomes
law. I know that the Government rather set their face
against that at the moment, but I think it would remove
a source of antagonism between the Scottish Government
and the UK Government, and it ought to be perfectly
easy to manage, so long as we have a proper internal
status checking system—something that is sometimes
called the hostile environment. It is not the hostile
environment; it is a system of checking people’s status.
A separate system for Scotland works only if you have a
reliable status checking system—by employers particularly,

but also by landlords and others. There is a really good
case for it but, as I say, it only works if you have a
proper status checking system.

Q94 Stuart C. McDonald: I agree with you as regards
employers, but we will come to that debate a little later.

Jill Rutter, may we come back to you? Is there not
also an issue about the fact that, compared with other
countries—Canada being a particular example—very
little effort has ever been made by UK Governments on
an integration strategy or on investing in smoothing
over some of the challenges that arise because of migration
in particular pockets of the country? We had a small
fund—I cannot even remember the name—that Gordon
Brown introduced, which was scrapped by Theresa
May, only for her to introduce a small pocket fund
called the controlling migration fund. At best, is that
half-hearted compared with what other countries have
attempted?

Jill Rutter: Absolutely. Our getting integration right
is core to building public confidence in the immigration
system. In England, we have an integrated communities
Green Paper. Sajid Javid, as a former Ministry of Housing,
Communities and Local Government Minister, Home
Secretary and Chancellor, is a champion of that but,
since his departure, unfortunately, we have not had
high-level champions in Government. For a period, we
had no integration Minister at all.

Much of integration, too, involves devolved powers—
education and so on—and I think more needs to be
done by the devolved Administrations in Belfast, Cardiff
and Edinburgh. Scotland has a refugee integration strategy,
but it is very much about refugees, whereas integration
properly as a two-way relationship is an “everybody”
issue. Certainly, more action is needed there, in all the
Administrations.

As regards the Bill, making immigration and integration
policy coherent is something that you should consider—
making the acquisition of citizenship easier, allowing
asylum seekers who have been here for a long time to
integrate and work, and incentivising integration through
the new points-based system. For example, more points
could be awarded to people who speak English, whatever
their job will be in the UK—so using the points-based
system to incentivise integration.

Q95 Stuart C. McDonald: Mr Goodhart, should we
all be doing more to have a strategy for integration, for
citizenship?

David Goodhart: Yes. That is something I have been
interested in for a very long time. We should almost
have an immigration and integration Department. The
problem is, integration is very easy to talk about but, in
a liberal society, it is very difficult to tell people where to
live or to send their children to school. There are parts
of the country where integration is a real problem; there
are other parts of the country where it is not at all. You
mentioned Canada, but it is a slightly special case;
compared with comparable European countries, we do
not do too badly.

The thing that I worry about at the moment is schools.
Integration in schools is going backwards in most parts
of England. In other words, schools are becoming less
well integrated. In any given town, you are more likely
to have a school that is overwhelmingly one ethnic
minority, or ethnic minorities in general, and then another,
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almost entirely white school. That problem is getting
worse, not better. That is something that is in our power
to do something about.

We have ways of counting this, of measuring it. We
have where people live and where they go to school, and
we can measure that by different ethnic group. We can
tell which areas are getting better, and which worse. It
would be a really helpful thing, not necessarily every
year, but every two or three years, to publish some kind
of list of what has been happening in different places—some
kind of integration/segregation list of local authorities.
That would be a huge incentive for all the most segregated
local authorities not to be right at the bottom—not to
be the most segregated local authority in the country.
There are things you can do, and I think we should
focus attention on schools, because it is possible to play
with boundaries and nudge people into a better school
mix.

Q96 Mr Goodwill: Thank you very much, everyone.
This session so far has been useful in exploring what
factors influence public opinion on immigration, which
of course becomes a very political issue in a referendum
or a general election; in fact, that was Stuart’s line of
questioning. How much does the media affect that, and
how much is an altruistic wish to do the best thing for
the UK economy?

Jill, I note that you are a co-author of a document
published in September 2018, “The National Conversation
on Immigration”. I wonder how much that document
reflected some of the feeling in the north of England
and parts of the country that maybe do not see immigration
as allowing somebody to make your coffee in the morning,
clean your house or work as your au pair; those that, as
we heard this morning, see it more as a limitless supply
of Romanians and Bulgarians who can fill your job if
you want a pay rise. Do we have a north-south divide on
attitudes to immigration, and do you think that was a
factor in the fall of red wall seats at the last general
election?

Jill Rutter: It is not so much a north-south divide as
an inner city-town divide, or a city-town divide. There
are some differences in attitudes between the more
diverse cities and the less diverse towns, and that can be
partly put down to social contact, but there are other
factors. In some of those so-called red wall towns,
people have relatively little social contact with migrants,
and where they do, people have perhaps come to do
specific jobs in specific industries. For example, the
distribution sector is heavily reliant on a migrant workforce,
and poor management of some of those local issues has
perhaps impacted on public concerns.

In England, we have the controlling migration fund,
which is quite a successful way of dealing with those
local impacts: I think its money has been well spent.
However, that funding will end, and no successor to
that fund has yet been announced. It is vital that that
fund is continued, and that its funding is increased if we
can manage to do so.

David Goodhart: One of the problems with free
movement was that it was so difficult to plan infrastructure:
you had huge waves of immigration, and then it fell. We
had that experience in 2011-12, when immigration came
right down—I seem to remember that the Government
almost hit their 100,000 target; net immigration was
about 130,000 or 140,000—and then went whizzing up

again when the impact of the eurozone crisis hit. That
may not be a huge amount when spread across the
whole country or lots of big urban centres, but it makes
it very difficult to plan your doctors’ surgeries, your
school intakes and so on at a micro level. That has been
one of the really big problems with free movement, and
I think it ought to be more manageable in the future.
That has been one of the really big problems with free
movement, and I think it ought to be more manageable
in the future.

Q97 Mr Goodwill: Will the Bill give us the power to
do that more?

David Goodhart: It will make flows more predictable,
because they will be under our control. If, as I was
saying right at the beginning, it turns out that the
system is, in a sense, too liberal, it can be made less
liberal and the numbers can be brought down, because
people coming in need to have a visa; they are not
coming in willy-nilly.

This also has an impact on the integration story. If
your immigration going forward is overwhelmingly skilled
workers and students—there will still be areas like
asylum where this does not count—you are talking
about mainly highly skilled people who will, at the very
least, speak English well, which is a pretty important
thing when it comes to integration.

Q98 Taiwo Owatemi (Coventry North West) (Lab):
My first question is to British Future. You said earlier
that the public’s biggest concern in immigration is ensuring
that they are treated fairly. Do you believe that the Bill
will allow EU citizens to be treated fairly?

Jill Rutter: This is very much a skeleton Bill, and
most immigration policy is determined in immigration
rules. It is an issue in itself in that there have been
thousands and thousands of immigration rule changes
since 2010. The rules are presented to Parliament, which
can only accept or reject them. No MP—even those well
versed in immigration policy—can keep up with all the
changes in the rules. We need to think about root-and
branch-immigration reform. I do not think the current
commission on simplifying the immigration rules will
come up with the answer.

Perhaps we should look at what social security does.
Social security is another complex area where most
policy is determined in secondary legislation. There is
the Social Security Advisory Committee—independent
experts who scrutinise the law and make recommendations
in plain English to Parliament—but we need a proper
system of scrutiny. I cannot really answer your question
about the Bill itself, because most of what will happen
will be determined in either the rules or the operation of
immigration law in the Home Office.

The last thing to say is that you cannot have an
efficient immigration system on the cheap. Britain does
very well in the speed at which it processes visas and
citizenship cases compared with many other countries,
but it performs badly when it comes to asylum cases. We
need a properly resourced Home Office and for staff to
be trained and supported, too.

Q99 Taiwo Owatemi: Given that the Bill will affect a
large number of EU nationals living in the UK, how
can the Government ensure that those affected are
aware about the effects of the Bill on their daily lives?
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Jill Rutter: The Government have invested quite a lot
in terms of informing people about the EU settlement
scheme. However, that information campaign needs to
be extended, particularly when we come close to the
cut-off date, and it must be methodical. There should
be an information campaign, but we should also use
employers and councils, people who actually have contact
with EU citizens, to disseminate information. Employers
could do a lot with their work force.

David Goodhart: May I make a point on this? One
thing the Government should be looking out for down
the road is that it is almost certainly the case that a few
thousand people, possibly even tens of thousands of
people, will not be captured by the EU registration
scheme for whatever reason. The truth is that we are
going to have a de facto amnesty for those people. That
sets a precedent, and I imagine there will be all sorts of
challenges, in that people representing the interests of
non-EU illegal immigrants are going to say, “Well,
these people are in effect illegal now, and yet you’re
giving them an amnesty. What about us?” There are
estimated to be about 1 million illegal immigrants in
this country, so there is a potentially a legal minefield
ahead of us on that one.

The Chair: Right. I think that ends our session.
Thank you very much to our witnesses for coming and
giving your evidence. We are very grateful.

Examination of Witnesses

Bella Sankey and Adrian Berry gave evidence.

3.17 pm

The Chair: Good afternoon and welcome to this
Public Bill Committee. We will now hear oral evidence
from Detention Action and the Immigration Law
Practitioners Association. Thank you for coming today;
we have until 4 pm. Would you like to introduce yourselves
for the sake of the record, please?

Bella Sankey: My name is Bella Sankey and I am the
director of Detention Action.

Adrian Berry: My name is Adrian Berry. I am a
barrister and chair of the Immigration Law Practitioners
Association.

The Chair: We will start with a question from the
Minister, then the Opposition spokesman, and then
other colleagues will come in as they wish.

Q100 Kevin Foster: I will start with a question to
Mr Berry. You will be aware that the Law Commission
published its report on simplifying the immigration
rules. One of the places we want to go to with the
changes in the Bill is having a single set of migration
rules. What opportunities do you see that presenting,
and what is your view so far on the response that has
gone out in terms of simplifying and where you see that
further work could be done?

Adrian Berry: I do not think that simplifying the
immigration rules has much impact on inbound migration
per se. It is obviously a good thing from the point of
view of good rule making and from a user perspective.
The more pressing question is how you integrate the
intention to create free trade agreements with the EU
and with other countries, and the migration routes
there, with the Home Office proposals from January 2020.

We have the Home Office paper on the future of
immigration, and then we have a parallel universe where
there are free trade agreements with other migration
routes and mobility rates contained in them—not just
with the EU, but the proposed ones with Australia,
New Zealand and the United States, drawing on precedents
from existing EU free trade agreements with Korea,
Japan and Canada. There appears to be no joined-up
thinking in Government about what impact those mobility
routes have on the Home Office proposals of January 2020.
It is very important and necessary and urgent to see
how that joined-up economic migration regime is going
to work, and I have yet to see a Government paper on
that.

Q101 Kevin Foster: Perhaps slightly later we can talk
about international agreement. Obviously, the other
aspect of this is the social security co-ordination clauses.
There are negotiations going on, and there is a range of
potential outcomes. Do you have any particular views
about that clause?

Adrian Berry: On clause 5, you already have powers
to amend ineffective retained EU law under section 8 of
the European Union (Withdrawal) Act 2018, so you can
make regulations under Henry VIII powers to deal with
any deficiencies in retained EU law and social security.
You have given yourself additional powers under section 13
of the European Union (Withdrawal Agreement) Act 2020
to make regulations for social security co-ordination, so
you already have two sets of Henry VIII powers. You
are currently negotiating a third social security treaty,
annexed to the draft free trade agreement. If that is
agreed with the EU, you will have another Act of
Parliament that you will need to implement that. Why
do you need a fourth set in clause 5? If there is anything
left in social security law that you have not covered
under the array of Henry VIII powers that you are
arming yourselves with, primary legislation and the
scrutiny of MPs in this room at the highest level is
required.

Q102 Kevin Foster: And do you have any view on the
fact that clause 5 will be stretched into devolved competence,
subject to legislative consent motions? Is that part of
your consideration at all?

Adrian Berry: It is devolved because it is a devolved
power under the Scotland Act 1998.

Q103 Kevin Foster: Northern Ireland as well.

Adrian Berry: Yes, of course, but there needs to be
primary legislation in whatever format, in my view, and
not statutory instruments using the affirmative procedure.

Q104 Holly Lynch: Bella Sankey, perhaps I can come
to you first. Will you outline for us what your hopes for
change are, in terms of detention, through this piece of
legislation? Will you also comment on David Goodhart’s
remarks that those who, for one reason or another, have
not applied for pre-settled or settled status through the
EU settlement scheme may find themselves in a very
precarious immigration position, and could find themselves
in detention? What are the implications for those people,
and what might need to change?

Bella Sankey: Thanks very much, Ms Lynch. For
some time now, Detention Action has been working
with a coalition of civil society organisations, including
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the Bar Council, the Law Society, the Equality and
Human Rights Commission, Stonewall and others, and
with MPs across the divide—Conservative, Democratic
Unionist Party, Labour, SNP and Liberal Democrat
MPs—to build a consensus around the idea that there
needs to be a strict statutory time limit on immigration
detention.

Immigration detention is a peculiarity of our public
policy, in that there is no time limit. Unlike the criminal
justice system or the mental health system, you can
currently be detained indefinitely for months or years,
and redetained indefinitely for months or years, without
any statutory time limit in place if you are subject to
immigration control.

It is a sweeping power that was introduced in 1971,
when a series of immigration Acts acted to limit
immigration from Commonwealth countries with the
explicit intention of trying to reduce black and brown
migration to the UK. The system was set up then, and
has not been properly amended or looked at by Parliament.
From the 1970s right up until the 1990s, a handful of
people were detained, but it is now the case that thousands
and thousands of people are detained each year. At
present, as we sit here, 12 people in immigration detention
have been there for more than one year.

The system is arbitrary and cruel. There is a crisis of
self-harm in the system. Every day, my caseworkers
speak to people who have suicidal ideation as a result of
the indefinite nature of their detention. That is what
everyone who has experienced the system will tell you: it
is the indefinite nature that creates psychological torture
and uncertainty. That means that people begin to lose
the will to go on and live. We are seeking to implement a
time limit through this Bill.

The Chair: Order. Can I just say that this is a Public
Bill Committee, not a Select Committee, so we have to
be focused laser-like on the Bill? I remind witnesses and
questioners of that very important point. We do not
need any general discussion of the issues around it; we
are just talking about the Bill.

Q105 Holly Lynch: Further to that, if people have
not applied to the EU settlement scheme by the time it
closes at the end of June next year, people will potentially
be a situation where they could be in detention centre.

Bella Sankey: Absolutely, and even if there is a very
small error rate and there is perfect communication in
that system, which I think we can all accept given the
scale of the challenge is going to be very unlikely, those
people will be subject to indefinite detention under our
system. The link with the Bill is that the Bill does not
put in place any time limit at all for EEA nationals or
anyone else.

Q106 Holly Lynch: Thank you very much.

Adrian Berry, you have already outlined some of
your concerns about the sweeping Henry VIII powers in
the Bill. Would it be fair to say that not only does that
restrict the ability of Parliament to scrutinise further
developments in immigration policy and immigration
law, but that it provides a great degree of uncertainty
for immigration lawyers, who are working with people
in the system about what those future policies and
approaches might look like?

Adrian Berry: Yes, that would be fair. What has
happened—to give you an example—is that EU law has
been domesticated and retained under the European
Union (Withdrawal) Act 2018, and then there are clauses
in the Bill that say that the law continues to apply,
except in so far as it is inconsistent with immigration
functions or immigration Acts. So you end up with law,
which is good law in this country, but it may not apply if
someone judges it to be inconsistent.

We look to the law to know what it means. We look
for legal certainty and for good administration. In
clause 5(5), and in paragraph 4(1) and 4(2) of schedule 1,
you find the same legislative drafting technique used—
retained EU law applies except in so far it is inconsistent
with—and then a general statement—immigration Acts
or an immigration function or regulations made. How
is the ordinary person, never mind the legislator, to
know whether the law is good or not in a particular area
if you draft like that? You need to make better laws.
Make it certain, and put on the face of the Bill those
things that you think are going to be disapplied because
they are inconsistent with immigration provisions. There
must be a laundry list in the Home Office of these
provisions and it would be better if they are expressed
in the schedule to the Bill.

Q107 Holly Lynch: So the responsible thing for an
Opposition to do would be to ask the Government to be
explicit in putting all of those implications and those
potential changes in the Bill?

Adrian Berry: Yes, because service users—us, the
citizens—need to know what the law means. We are
entitled to understand that. People who are affected by
it need to know what it is. It is not good rule making to
do it like this.

Q108 Stuart C. McDonald: Mr Berry, we have just
heard some discussion about the possibility of citizens
eligible for the settled status scheme not applying for it.
For what reasons will people miss the deadline? Can
you give us a flavour of why this might be a significant
problem?

Adrian Berry: They might be leading disordered lives.
They might have things happening in their lives that
concentrate their minds elsewhere—family difficulties,
work difficulties. They might be affected by coronavirus.
They might have mental health impairments. They might
be long-term sick. They might be old. They might be
demented. There is a whole host of reasons that are part
of the ordinary warp and weft of life why somebody
might miss a deadline. Not everybody has my focus on
the interests of the European Union (Withdrawal) Act
and its implementing provisions. Ordinary people do
not. There needs to be a benevolent regime that allows
them to make late applications.

Q109 Stuart C. McDonald: How would a benevolent
regime work? Do you have any ideas about how that
could be done or how best it could be done?

Adrian Berry: Yes. You apply late; they grant it. It is
that simple. Why would you not do that? Somebody
wants to regularise their status and they have withdrawal
agreement rights—why muck around?

Q110 Stuart C. McDonald: Okay. You spoke about
the Henry VIII powers in relation to social security. You
have touched on them a little bit in terms of immigration.
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Is this just par for the course—a Government helping
themselves to sweeping immigration powers—not that
that makes it any better, or is this a pretty extreme
example?

Adrian Berry: The Government set their own Executive
policy for making immigration rules anyway; the Bill
does not change that. What the Bill does do is take away
your powers to make primary legislation and give them
to Ministers by way of regulations. If you want to
reverse the way in which powers are distributed in the
constitution, that is a matter for you, but personally
speaking I think it is a bad idea.

Q111 Stuart C. McDonald: As we heard earlier,
immigration rules have been revised thousands of times
in the last 10 years. The defence of how we do it appears
to be that it allows the Government to respond quickly.
Is that in any way an adequate defence? How can we
marry up the need for scrutiny with the need to act
quickly at times?

Adrian Berry: The Bill does not change the situation
that immigration rules are laid before Parliament under
section 3 of the Immigration Act 1971. That continues
anyway. What the Bill is doing is something discrete and
different. It gives Ministers the power to amend primary
legislation and retained EU law, which are two separate
things. At the moment, the Home Secretary lays
immigration rules before Parliament, and they deal
with executive policy, not with laws. So, although they
are called immigration rules, strictly speaking they are
not legislation. The difference here is that this is a
paragraph on legislation.

Q112 Stuart C. McDonald: I will just pick up on what
you said a little earlier about mobility routes in some of
the free trade negotiations that are going on. Can you
just expand a little on what you understand is being
negotiated in some of those agreements and on what
those mobility arrangements might look like?

Adrian Berry: The Home Office position and the UK
Government position is to draw on precedent-based
treaties that the EU has with Canada, Japan and South
Korea, and those treaties have mobility routes that
reflect General Agreement on Trade in Services mode 4
commitments for persons who are coming here as short-
term business visitors, key personnel, key senior staff
and specialists, and also routes in free trade agreements
for independent professionals, contractual suppliers and
so on. All of those routes would be for 12 to 24 months;
none of them would lead to settlement or permanent
residence for short-term business visitors.

The UK’s ambition is that it will attract highly skilled
people in that way, but only on a temporary basis, and if
you are creating an economic migration regime in the
Home Office paper, as was trailed in January, and you
make no mention of that, it is some omission in the
overall scheme, because you need to understand how it
works.

The second thing that you really need to clearly
understand is that the UK is like a little moon next to
the planet Earth of the EU on this. There is a 450-million
person territory next door to us that is setting its own
economic migration rules and it is competing with us,
and if you do not bear in mind what will happen in
terms of economic migration in the EU—that you can
come in for service provision or for work and have a

route to settlement—and you are still creating this
inbound regime into the UK, then you are not thinking
about the impact of living next door to a much larger
jurisdiction, and it is critical in the national interest that
you do so.

Q113 Stuart C. McDonald: Ms Sankey, may I turn to
you? You have spoken already about how rules around
detention will apply to people impacted by the Bill.
May I ask you about deportation powers, which became
topical a couple of months back, with flights to Jamaica
in particular being a source of controversy? How will
the Bill impact deportation powers in relation to EU
nationals, and what would you like to see changed
about it?

Bella Sankey: Thanks very much for the question.
The Bill will mean that, for the first time, EU citizens
will have the deportation laws that currently apply to
non-EU citizens applied to them. Those rules are blunt,
they are harsh and they are dehumanising. In 2007, the
last Labour Government brought in a power of mandatory
deportation for anybody who receives a sentence of
12 months or longer. In 2014, when Theresa May was
Home Secretary, the coalition Government introduced
additional legislation that meant that if somebody was
seeking to resist deportation on the grounds that they
had a loving parental relationship with a child in the
UK, or a child who was a British citizen, they would
only be able to do so if the effect of their deportation
would have an unduly harsh impact on that child.

The Home Office defines “unduly harsh”as “excessively
cruel”, so at present it is insufficient, if you are a
non-EEA national, to show that the impact on your
child would be cruel; you need to show excessive cruelty.
The effect of that provision means that child cruelty is
legislated into our primary legislation. It means that the
courts, when they are making these decisions, are forced
to allow a deportation to go ahead even though they
may find on the evidence that serious psychological
harm will be done to a child. The courts are clearly very
uncomfortable about that and have said explicitly, in
terms, that immigration law can no longer be reconciled
with family law principles, because family law principles
require the best interests of a child to be taken into
account in all public decision making.

That is the situation as it stands. The impact of these
laws over the past decade or more has been to cause
untold trauma and pain, particularly to Britain’s black
community, who are disproportionately impacted because,
as is well-known, they are a community that is over-
represented in the criminal justice system and subject to
social and economic deprivation.

The issue from earlier this year that you mention was,
of course, a charter flight to Jamaica. The majority of
the people booked on to that flight by the Home Office
had drugs convictions—a lot of them when they were
teenagers or a long time ago. The law as it stands did
not allow any of that to be taken into account, because
of the automatic and mandatory power to seek deportation
of those individuals.

A number of our clients were victims of modern-day
slavery, grooming and trafficking, but again, they found
themselves in detention without an opportunity to raise
the fact that they had been subjected to that, and of
course the large majority of them had been in the UK
since they were two or three years old and had been in
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primary school here and secondary school here. I see
the Minister does not seem to be agreeing with this
account.

Kevin Foster: No.

Bella Sankey: But it is all there on the public record.
As I say, the law as it stands has applied in a blunt and
discriminatory way against the black community, and
this Bill now proposes to extend those harsh provisions
to all EU citizens.

I spoke only recently to a woman who was actually
removed to Poland on 30 April, leaving behind an
11-year-old child here. She felt that the system had
already become unbearable. She was taken into detention
following a conviction for theft, and when she was in
Yarl’s Wood, without legal aid and without help and
assistance, she decided that it would be easier for her
and less traumatic for her 11-year-old son if she just
went back to Poland. This Bill is going to bring about
thousands more Sandras, thousands more family
separations, in completely unjust circumstances.

Q114 Mr Goodwill: We have heard already that we
need better law, and obviously this will be an opportunity
to have better law. It is interesting to note that when the
Home Office director general of immigration enforcement
left his post and went public in January, he made the
point that our immigration system largely fails to deal
with those who are here illegally, and he pointed out
that over 75% of judicial review applications made to
the administrative court were for asylum and immigration
matters. According to the most recent figures that he
could get, only 54 of the 8,649 applications actually
succeeded.

If, at the moment, the law is being used to actually
frustrate the legal process of removing people who have
no right to be in the UK, do we need to improve the law
to make that work better? I am sure you would agree
that it is not unreasonable to expect people who have
committed serious criminal offences and have no right
to be in the UK to be removed under the law of the
land.

Adrian Berry: I believe in the rule of law. I think it is a
good thing if we have judicial scrutiny of executive
decisions, including deportation, removal and detention
decisions, in order to ensure that they are lawful and
consistent with the values that we have embedded in our
Human Rights Act provisions and in our civil liberties
provisions and statutes.

To answer your question directly, a lot of judicial
reviews are settled on issuing, because the Home Office
realises that it has made a mistake and it compromises
on them. The second stage at which they are settled is
when permission to apply for judicial review is granted
and the Home Office realises that it has made a mistake
and it compromises; it settles and pays the costs, on a
polluter-pays principle. Very few judicial reviews go the
distance to a substantive hearing, so you have to be
very, very careful in measuring the data between the
number of claims lodged and the number of claims that
are determined at a final hearing.

What we do know is that judges routinely grant
injunctions against removals, on the basis that they see
a point in holding the ring in order to determine the
true and lawful position in the situation. Whatever
someone has done, all their interests—including the
public policy interest in their expulsion and, on occasion,

the public policy interest in their retention—are to be
weighed up before a lawful decision is made. Judicial
review is one check on it, in the absence of a proper full
range of appeals, that allows that to take place.

Q115 Mr Goodwill: Thank you. Bella, do you want to
comment on that one?

Bella Sankey: The thing that is striking about this Bill
is that it is being brought forward following two previous
Immigration Bills, in 2014 and 2016, that implemented
the hostile environment. Since those Bills came on to
the statute book, of course, the Windrush scandal has
come to national attention, yet in spite of that, every
single aspect of the hostile environment remains in
place, and there is nothing in this Bill to address that.
Worse still, the Bill now extends the hostile environment
to EU citizens. The hostile environment has been found
in terms, in the Court of Appeal earlier this year, to lead
directly to racial discrimination. Yet, as I say, there is no
effort in the Bill to deal with the fact that, as things
stand, we have imported immigration control into the
country—employers, bank managers and landlords are
all expected to be immigration officers—and we have
made this country a much less pleasant place to live if
you do not look British, if you do not sound British, or
if you do not have a British name.

It is quite shocking that, following the Windrush
scandal, this new piece of immigration legislation has
been brought to Parliament without any attempt to deal
with the very clear problems in the existing immigration
regime.

Q116 Mr Goodwill: Do you not agree, though, that
the current EU regime that we operate in is actually
very discriminatory against black people, given that the
majority of people in the European Union are white
people? We are going to extend the same rights to
people from African countries, India, Pakistan and the
developing world. At the moment, do you not agree
that it is a very discriminatory system, giving rights to
people from EU countries, or EEA countries, that are
not extended in the same way to those from other
countries, where predominantly people may have different
coloured skin?

Bella Sankey: I welcome the sentiment to use this
moment to level up protections for people in the UK
regardless of their skin colour. Unfortunately, though,
what the Bill does is level down protections. As things
stand, EU citizens have protections against deportation
that have not been transferred into the Bill, so will no
longer apply to EU citizens and will not apply to
non-EEA nationals—predominantly black and brown
people.

Similarly in our immigration detention system, there
is nothing in the Bill to provide the kind of safeguards
that EU citizens currently have against detention. We
know that the system discriminates. If you are Australian
and you are detained, 90% of Australians will be released
before 28 days. If you are Jamaican and you are detained,
only 40% of Jamaicans will be released before 28 days.
You are right: there is direct racial discrimination hardwired
into our immigration system at present, but nothing in
the Bill actually deals with that. It only downgrades the
rights of non-British citizens in this country.

Q117 Dame Diana Johnson (Kingston upon Hull
North) (Lab): I wanted to ask about the advice and
assistance that is available to people who want to apply
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under the EU settled status scheme, and in particular
the fact that there is not a right of appeal in the Bill.
Does that offend against the rules of natural justice
when decisions are taken? Also, would the two witnesses
like to comment on the recommendation from the Home
Affairs Committee to have a declaratory system for
granting settled status? Might that help to head off
some of the problems that we have been identifying this
afternoon?

Adrian Berry: On the right of appeal, you will be
aware that in section 11 of the European Union (Withdrawal
Agreement) Act 2020 there was a provision for making
a right of appeal by way of statutory instrument, and
that that was exercised in the Immigration (Citizens’
Rights Appeals) (EU Exit) Regulations 2020.

The Chair: Order. I know it is unnatural, but you have
to face us, or the microphones will not pick you up.

Adrian Berry: Sorry. There is a power in the European
Union (Withdrawal Agreement) Act 2020 to create a
right of appeal for those who are refused under the
settlement scheme. A statutory instrument was laid and
came into force on 27 January in the form of the
Immigration (Citizens’ Rights Appeals) (EU Exit)
Regulations 2020, which covers most of the terrain but,
to deal with your point, does not cover invalid applications
that are made under the EU settlement scheme, because
they are not considered to have been properly made.
There is no appeal right for those people. That would be
a welcome amendment.

Briefly on a declaratory scheme, given how many
people have been registered under the EU settlement
scheme, there is a need to encourage maximum compliance
and to make sure that deadlines are extended, if necessary,
beyond June 2020 next year. There may come a point
when the full merits of a declaratory scheme, which I
would have supported at the outset, become more manifest
to deal with the remaining cases, but at the moment we
need to ensure compliance and a full subscription take-up
of the scheme.

Bella Sankey: It is deeply problematic that there is
not a declaratory scheme for EU citizens. Again, the
echoes of Windrush should be considered. Wendy Williams,
in her report published last month, found that the
Windrush scandal was entirely “foreseeable and avoidable”.

At the time that the Immigration Act 2014 was
passed, I worked for Liberty, the National Council for
Civil Liberties, and we warned the Home Office that the
Windrush scandal, and other scandals, would happen
because of the hostile environment that was being
introduced. I say again in 2020 that there will be a
similar scandal, this time for EU citizens, because the
very same problems that the Windrush generation
encountered will be real and evident for EU citizens
who do not manage to apply for the EU settled status
scheme in time. Of course, they will often be people
who are more vulnerable and in harder-to-reach groups,
and will be made more marginalised by the fact that
they have become essentially undocumented.

One of the other big problems with the Bill when
thinking about redress and natural justice is that, at
present, legal aid is not available in immigration cases.
That was one of the many reasons why, during the
Windrush scandal, people found themselves being detained
and wrongfully deported. There was no access to lawyers
for that generation that came to the UK post war to

help us to rebuild. Similarly, there will be no access to
lawyers for EU citizens who are seeking to regularise
their status after the applications close. That is why one
of the other amendments that Detention Action is
proposing to the Bill is to bring civil legal aid back
within scope, at the very least for article 8 cases where
people’s private and family lives and human rights are
at stake.

Q118 Gary Sambrook (Birmingham, Northfield) (Con):
Mr Berry, I sense your displeasure with clause 4, but
earlier, in answer to Mr McDonald’s question, the FSB
said that it was actually very happy with it, because it
allows a degree of flexibility and allows the Government
to respond to workforce demands and so on. Do you
not think that business has a point, that flexibility
should be built into the system?

Adrian Berry: The flexibility that you need to make
individual rules about economic migration you get from
the immigration rules, which are of course not the
subject of this Bill. If you want to change part 6A,
which contains the current points-based system for
economic migration, the Secretary of State can lay new
or amended immigration rules, with the assistance of
the Immigration Minister.

Clause 4 here is designed to deal with primary legislation
and retained EU law, not with the immigration rules, so
if the FSB thinks the clause is changing the economic
immigration rules system, it is wrong in that respect. It
is changing primary legislation about the administration
of immigration control, not the specific rules for economic
migration, which are made under the immigration rules.

Q119 Kate Green: May I return, Mr Berry, to what
you were saying earlier about the draft free trade agreement
that the UK published in February and the associated
social security co-ordination arrangements? What exactly
is it that the UK is proposing to cover in those arrangements,
which presumably would potentially be introduced using
the provisions of clause 5 in this Bill? What is not being
covered?

Adrian Berry: The draft social security treaty is attached
to the draft free trade agreement, which is available on
the Government website now, from last month. It includes
short-term healthcare coverage for people who are travelling
for short-term purposes, such as tourism and temporary
work contracts, to receive what we call the EHIC card
scheme. It also includes a system for old age pensions to
be paid overseas in other EU member states and uprated
to be equivalent to home pension rates here.

What is missing, and what we are losing, is disability
pensions being paid overseas, and healthcare, which
was attached to old age pensions and to disability
pensions under the EU co-ordination regime, will no
longer be attached for pensioners who retire in Spain,
Cyprus or wherever, from 2021 onwards. At the moment,
it is a bonus ball. If you get a pension paid overseas,
healthcare coverage is included under the EU co-ordination
regime and the bill is paid by the UK Treasury. In the
new proposed UK treaty, that is going; it is just your old
age pension uprating.

The UK has split the interrelationship between healthcare
and social security and pensions, which is contained in
the EU co-ordination regime, into two silos: social
security and pensions in one silo, in this Bill, and
healthcare arrangements under the Healthcare (European
Economic Area and Switzerland Arrangements) Act 2019.
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There is no draft healthcare treaty attached to the UK’s
draft free trade agreement at the moment, and no
healthcare provisions included in this draft social security
treaty. Both of those are missing.

Additionally missing is the S2 scheme, which we have
at the moment, for people to make arrangements, prior
to travel, to receive hard-to-find treatment in EU member
states, if they cannot get NHS treatment in the UK.
There is no S2 scheme for British citizens to go and
receive that form of healthcare—healthcare that is
unavailable here—and to get it in EU states. The cross-
border health directive, which allows people to have
their prescriptions and pick them up in EU states, will
effectively be repealed. There is no provision for that in
the draft social security treaty.

Who loses out? The disabled. They will not be able to
get private health insurance to travel on holiday. It will
have a direct and differential impact on people with
physical and mental impairments. It will also have an
impact on anybody who thinks they are going to be
retiring to Spain, Italy or France. They will not have
healthcare insurance there, even if they get their pension
uprated. It is a big loss.

Q120 Kate Green: In relation to disabled people in
particular, is it your view that it would be directly
discriminatory to people to treat them in that way?

Adrian Berry: It is, but it would be in an international
treaty arrangement. The problem is that it is certainly
differential treatment. It impacts on them directly because
something that they would have had, which has been
protected under EU law and under the withdrawal
agreement, will not be available to them. New movers—
disabled people who move for the first time in 2021, at
the end of the transition period—will not have that.
Travel for them will become very problematic.

It is interesting that even for the new EHIC card
scheme in the draft treaty, the really expensive stuff is
now carved out. In the new EHIC card arrangement,
which is in the draft treaty, if you want chemotherapy,
dialysis or oxygen therapy, you have to get prior
authorisation from the UK Government now, even if
you are going on holiday. You do not have to do that at
present. It is clearly a rationing device that will further
impact on British citizens with long-term health needs
who, frankly, deserve a holiday. They will find it very
difficult to have that because they will not be able to
have the necessary insurance and comfort that they
need, in order to travel in safety.

Q121 Kate Green: May I ask you about schedule 1,
paragraph 6, which appears to be quite a wide provision
that allows Ministers to make changes to what can be
covered by free movement arrangements? It appears to
be widely drawn and, as I read it, could allow for
changes, for example in relation to the treatment of
asylum seekers or people who have been trafficked to
the UK. Is that your reading of it? In any discussion
that you have had, do you think that would have been
the Government’s intention in the Bill?

Adrian Berry: It is interesting. In part 1 of schedule 1
they repeal some retained EU law, which is to be expected
in the provisions on the workers regulation. That is a
political choice. What is more unclear is that other
retained bits of EU law, which relate to victims of
trafficking or victims’ rights where people are victims of

crime, remain on our statute book, but may be disapplied
by this provision, if they are judged to be inconsistent
with the provisions that are to be made in respect of
immigration. We do not know whether they are or they
are not. We do not even know the exhaustive list of
these parts of retained EU law that help vulnerable
people, such as victims of trafficking, because they are
not spelled out on the face of the Bill.

At the very least, there needs to be a schedule spelling
out the parts of retained EU law that may be affected by
paragraph 6. Better than that, if you are going to repeal
these parts of retained EU law, because you think they
are inconsistent with the Immigration Acts, say so and
put it in primary legislation, if that is your choice. Make
a better law.

The Chair: Thank you for coming this afternoon. We
are very grateful.

Examination of Witness

Luke Piper gave evidence.

3.55 pm

The Chair: Good afternoon, Mr Piper. I am Edward
Leigh, Chair of this Public Bill Committee. The Minister
and the Opposition spokesman will ask questions. We
have only 15 minutes. Minister, would you like to begin?

Q122 Kevin Foster: As you appreciate, Mr Piper, the
Bill ends the provisions for freedom of movement in
UK law, but we have the European settlement scheme
set up to protect the rights of those covered by the
withdrawal agreement. Given that we have had 3.5 million
applications and 3.2 million decisions, how do you
think the process is going?

Luke Piper: First, thank you for allowing me to
attend by telephone. In general, it is true that the EU
settlement scheme is there to provide people with their
status and their rights to live in the UK under the terms
of the withdrawal agreement. It is a great achievement
of the Government’s to set the scheme up. Our concern
is about those that do not apply in time and fail to
acquire the status by the deadline of June next year. The
worry is that those that miss the deadline will face the
problems that some of the previous witnesses have
spoken about—the risks to jobs and homes, and access
to healthcare, welfare and so forth. Although there have
been over 3 million applications to the scheme, it is not
a reflection of the numbers of people that have applied
or have succeeded, or of the types of status that are
under it. This is more about an issue of recognising that
there is a potential problem here. Yes, freedom of movement
will end and there is a new status that people can
acquire, but it is about creating safety mechanisms and
ensuring that there is a safe passage for people to move
from their old status to their new one. That is what we
would like to see amended in the Bill to ensure that that
security is there.

Q123 Kevin Foster: Just to be clear, I used the figure
of 3.2 million in terms of decisions as well as the figure
for applications. Coming on to the social security
co-ordination parts of the Bill, do you have any thoughts
on those? Are you concerned about the Government
perhaps not being able to promptly implement any
agreement that we might be able to reach with the
European Union on those areas?
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Luke Piper: I will defer to the points that Mr Berry
made in his presentation previously on the issues of
social security co-ordination. Our central concern is
that at this stage much of the rights-based provisions of
the withdrawal agreement, both under title II and title
III, have been delegated away by the Bill and the previous
European Union (Withdrawal Agreement) Act to various
Ministers, and there is a lot of legislation and regulations
that we have still to see to fully understand how those
rights and obligations will be implemented.

Q124 Holly Lynch: Luke, your organisation and a
number of your members have been clear that you
would like some sort of physical proof of pre-settled or
settled status. Can you explain to the Committee why
that is?

Luke Piper: Yes. There are clear points as to why we
feel physical documents will help people in their day-to-day
lives. First, it is the No. 1 ask of our members and
people that we speak to who are EU citizens in this
country. They would like physical proof of their status
to live here. It is something that unfortunately has not
been followed through.

Indeed, the House of Lords European Union Committee
made the point that there are real worries that those
without physical proof will face similar problems to
those faced by the Windrush generation; there is a risk
that they will face discrimination because they do not
have physical proof of their status. We also had concerns
about the availability of an online status; there may be
instances when the status is not available for IT reasons.
Also, online systems can be hacked. There are real
security risks.

Finally, we also have concerns about the newness of
the digital-only scheme. It is essentially being tested on
over 3 million people. A digital-only identity system like
this has never existed before in the UK, and it is being
rolled out for a massive cohort of people. We had rather
hoped that there would be an opportunity to trial the
scheme substantively before people were pushed into a
digital-only set-up. Those are the key reasons why we
desire a physical document.

Q125 Holly Lynch: Thank you. Your organisation
asks for clarity about what people’s status and rights
will be between the end of the transition period and the
closing of the settlement scheme at the end of June.
What are your members’ anxieties about that period?

Luke Piper: The Bill brings freedom of movement to
an end at the end of this year, but it is not clear what
legal status people will have between the end of the
transition period, which is at the end of the year, and
the end of June—the end of the grace period. There has
been no clarity about, or understanding of, what legal
rights people will have. We have simply been told that
certain checks, such as on the right to work, will not be
undertaken, but it is not clear to us or our members
how people will be distinguished, both in practice and
in law.

Q126 Stuart C. McDonald: Mr Piper, we have heard
from the Home Office on the number of applications.
We, like you, congratulate the Home Office on achieving
significant reach. The problem, of course, is the number
of people who will not apply in time. Are you able to
give the Committee any indication of the scale of that
problem, and who can we expect to be in that number?

Luke Piper: I caught the majority of the question,
but let me repeat what I think you are asking: do we
have an understanding of the number and type of
people who will not apply on time? Is that correct?

Stuart C. McDonald: Exactly.

Luke Piper: Much as with the number of people due
to apply for the scheme, we do not know. We have no
idea of the exact number of EU citizens who need to
apply under the EU settlement scheme, so we will not
have an understanding of the number of people who
miss the deadline. An illustration is the way we look at
Bulgarian citizens in the UK. Their population has
been estimated at 109,000; however, as of the end of
March, over 171,000 Bulgarian nationals had submitted
applications. It looked as though Bulgarian residents
had already applied, yet more applications keep coming.
We do not have a clear indication of the exact number
of people who will not apply on time.

As for the type of people, we know that those most at
risk and who are marginalised and disenfranchised are
very likely to not apply, purely for the reasons that
Mr Berry set out—various issues to do with connection
to society, disability and so forth. Our concern is that
the most marginalised and vulnerable in our society will
be at risk, and that has been corroborated by a lot of
organisations. You will hear from a representative of
The Children’s Society after me, who will set out the
particular risks for children and young persons. Conversely,
we have significant concerns about older people, particularly
those with issues such as mental ill health and dementia.

Q127 Stuart C. McDonald: Coming back to the scale
of the problem, looking at international, or even UK,
examples of where Governments have tried to encourage
citizens to sign up for a scheme, how close to 100% do
they tend to get? Do you have any idea?

Luke Piper: That is a very important point. The most
successful UK scheme that involved people signing up
to certain policies was the digital-only scheme—the
switch by everyone to digital TV. That was successful, as
97% of people had signed up by the time analogue TV
was switched off. If you place that projection over the
estimated population of EU citizens, and say that a
remaining 3% will not switch, you are looking at more
than 100,000 people who will lose their legal right to
live in this country and will face all the problems that we
talked about of not having a home, losing their job, and
potentially facing detention and removal from the UK.

Q128 Stuart C. McDonald: That is a huge problem,
in terms of scale and the nature of the rights that those
people would lose. One proposal that has been rejected
in previous debates is a declaratory system. Are there
other options to try to protect as many of these people
as possible?

Luke Piper: The declaratory model is what we have
advocated for. If we follow through with a constitutive
system, which is what is being proposed, simply improving
awareness of the scheme will not be sufficient, as is
demonstrated by even the most successful campaigns,
which do not achieve 100%. There have to be legal
mechanisms in place to ensure that people have the
safety that they need to transition to their new rights.

In particular, we suggest that amendments be adopted,
including amendments setting out clear definitions of
who cannot apply after June 2021, as opposed to who
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can. We feel that it will assist both Parliament and the
Home Office if we can clearly pin down exactly who we
do not want applying after the deadline. Furthermore,
we could introduce mechanisms through which we could
extend the grace period if necessary. We should understand
what extending the grace period may look like, and
what factors will be taken into consideration. We need
to recognise that those who apply after June 2021, who
will have no legal basis to be here, will need some form
of retrospective mechanism, so that when they do secure
their status, their previous periods of unlawful residence
are secured.

Q129 Stuart C. McDonald: So your first choice to
resolve these issues is a declaratory system. In response
to that, the Government tend to argue—if I understand
them correctly—that making the system declaratory
will mean that people will not apply for proof of status,
and that will leave them exposed to the hostile environment
and so on. What do you make of that argument?

Luke Piper: I think that unfortunately misrepresents
our proposal. The declaratory system is a safety net. We
are not advocating for a system where people should
not have a deadline by which they must register. Indeed,
we believe that there should be incentives and
encouragement for people to register. The problem is
the consequences for those who do not register in time.
Under the current model, if you do not apply, you
essentially become illegal in the UK, and you face
immense amounts of problems, whereas under a declaratory
model, the consequence is that you face inconvenience.

Q130 Stuart C. McDonald: Finally, do you have any
concerns about the number of people who appear to be
getting pre-settled status, as opposed to settled status,
and the implications that that has for them?

Luke Piper: You were a little muffled there, but I
think you were pointing to the issues surrounding having
pre-settled status, as opposed to settled status. Is that right?

Stuart C. McDonald: Yes.

Luke Piper: On the ratio of those acquiring pre-settled
status to those with settled status, the trend is not
looking great. The estimates that we have been working
to suggest that the number of people acquiring settled
status is a lot lower than it should be, and indeed the
number of people getting pre-settled status is too high.
That will, in effect, mean that rather than there being
one deadline—June 2021—there will be lots of deadlines
for lots of different people, at the various periods when
their pre-settled status expires.

Q131 Stuart C. McDonald: Does that have implications
for people’s rights—for example, to social security—in
the meantime?

Luke Piper: It does, yes. It has quite significant
implications for a person’s rights. Those with settled
status have complete access to welfare benefits and
housing support, which is vital at a time when a lot of
people are struggling to retain their employment and
their home. Those with pre-settled status do not have an
automatic right to access those services and that support;
they have to go through further tests and bear further
burdens to access that help. This is causing significant
problems for people whom we represent; we have seen a
significant increase in the number of people experiencing
problems in getting help and support because they have
pre-settled status as opposed to settled status.

Q132 Rob Roberts (Delyn) (Con): You mentioned
that you are worried about people missing the deadline.
The scheme opened on 21 January 2019, and the deadline
is 30 June next year—nearly two and a half years after
that. How far away do you think that deadline needs to
be, if two and a half years is not long enough? Is three
and a half, five or 10 years preferable? As I recall, there
have been advertisements in the national media—in the
press and on TV—explaining how to go about obtaining
settled status. What would happen before your extended
deadline that would make people any more able to hit
the deadline?

Luke Piper: We would like a deadline, but want the
consequences of missing the deadline minimised, hence
our preference for a declaratory system. Of course there
needs to be some kind of deadline by which people need
to have put in an application; the issue is more what the
consequences are for people who miss it.

Let me paint a picture for you of the inevitable
problems with missing deadlines. Some people are under
the misapprehension that they are fine—that everything
is sorted. In my practice, and in speaking to many
organisations and colleagues, I regularly come across
people who believe that they are “safe”—that there is
nothing else that they need to do. After the deadline,
when the hostile environment bites, it is they who will
feel the problem the most. It is a mis-characterisation to
say that we are talking about permanently extending
the deadline; we are looking at this in a holistic way to
identify clearly, through good evidence and with the
Home Office, what the groups are, what the issues are,
and what can be done to the law to make it as safe as
possible for people to get their new status.

The Chair: I think that concludes our evidence. Thank
you for joining us online.

Luke Piper: You are welcome. Thank you for your
time.

Examination of Witness

Lucy Leon gave evidence.

4.15 pm

The Chair: I take it that we have on the line Lucy
Leon, immigration policy and practice adviser for The
Children’s Society. Minister, you have a question.

Q133 Kevin Foster: In your briefing, you suggest two
amendments to the Bill related to granting an automatic
status. How do you suggest that a child, who may need
to rely on a status in some decades’ time, would be able
to evidence the status that had automatically been
created?

Lucy Leon: I am sorry; the line is really unclear. I
heard that you were trying to ask me a question about
automatic status. Would you be able to repeat the
second part of the question, please?

Kevin Foster: You talked about automatic status—
granting something under a piece of legislation to someone.
Under your suggested system, how, in decades to come,
would an adult evidence the status that they were granted
as a child?

Lucy Leon: The line is not very clear, so apologies if I
have misunderstood the question, but are you asking
what it would be like in decades to come if we granted
children automatic status?
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Kevin Foster: Yes. If they had to evidence their status
many years later, how would they do it? How would
they be able to define their status, as against someone
who arrived in March 2021, for the sake of argument,
and was not entitled to that status?

Lucy Leon: We have put forward an amendment
about automatic status for vulnerable children, particularly
those who are in care or are care leavers. We are not just
looking to give them automatic settled status; we want
local authorities to be given a duty to identify those
children, and a timeframe in which they need to be
identified and offered settled status. This would enable
a financial burden to be lifted and pressure to be taken
off the overstretched local authorities that are struggling
right now.

We are not suggesting that children do not go through
the scheme. We are saying that they still need to go
through the scheme, but should be given indefinite
leave, as opposed to pre-settled status, because children
are falling through the net and social workers are struggling
to understand their roles and responsibilities under the
scheme. They do not know the processes, and they are
struggling to locate documents for young people.

Q134 Kevin Foster: To be clear, your suggestion is
that these children should go through the European
settlement scheme to get the evidence they need, and in
essence, your point is about how local authorities apply.

Lucy Leon: Sorry, it is really hard to hear you. The
line is really not very clear.

Kevin Foster: Okay, we will leave it there. I think you
have made the points that are needed.

Q135 Holly Lynch: On the same subject, perhaps you
could explain what engagement The Children’s Society
has had with local authorities about this. What problems
are local authorities reporting to you that would be
overcome if they had an ability to provide those names
to Government, with some assurances that those children
would be eligible?

Lucy Leon: At the moment, this is a significant
burden on social workers. We welcome the guidance
that has been issued, the funding that has been put in
place, the prioritisation of this issue, and the fact that
the Minister has taken time to write to council leads to
ensure the issue is seen as a priority. However, we
know—because we see it in our frontline services—that
the information is not trickling down, and many social
workers are unclear about what they are meant to be
doing and how to help young people.

In the current pandemic, with helplines and embassies
being closed and people being unable to travel, it has
become even harder for social workers to support young
people in locating the right paperwork to help them
through this process. Social workers are also not always
aware of who needs to apply, and some of the cases are
very complex. Some children and young people are
entitled to British citizenship, and the struggle to access
legal advice and helplines at this time has made that
very problematic for social workers. We see the proposal
as not only taking the pressure off local authorities, but
taking the stress off young people.

We see young people who have been incorrectly given
pre-settled status, when they are entitled to settled status.
We want to enable automatic settled status at this

pivotal moment in young people’s lives, when they are
planning their future, thinking about their education
and thinking about pathways to work, so that they
know that they can have indefinite leave to remain and
can stay in this country, which is their only home. We
are talking about children in care who would have had a
history of abuse and neglect. It is imperative that, as
corporate parents to those children, we give them as
much stability as possible in the long run.

Q136 Holly Lynch: This would apply to children who
have had a very difficult start in life. If they were
granted settled status through the process, that would
come with the electronic status that the Minister mentioned,
and that applies to everybody else who goes through the
system. If, in addition, there was physical proof, that
would resolve the conundrum that the Minister has just
presented you with. Would it be fair to say that?
[Interruption.] Are you still with us? I am not sure how
much of my question you got.

Lucy Leon: I didn’t at all. I’m sorry, Ms Lynch; you
cut off.

Holly Lynch: No problem. The Minister had presented
a conundrum, but we are saying that if those children—
bearing in mind that they have had a very difficult start
in life—were granted settled status in a declaratory
system through the local authorities, and they had both
digital confirmation of that and physical proof, it would
resolve the problem that the Minister put to you.

Lucy Leon: Yes. We are very much in agreement. That
is why we support the 3million recommendation on
physical documents as well.

Q137 Stuart C. McDonald: Thank you for calling in,
Lucy. You are proposing that the status of these kids is
set out in law, but they should apply in order to get
proof of that status. Is that right?

Lucy Leon: Yes, that is what we are suggesting.

Q138 Stuart C. McDonald: Perhaps a user-friendly
comparison would be British citizenship. Lots of children
are born in this country with the status of British
citizen. They obviously do not have a document, but
whenever it becomes convenient for them, they apply
for a passport or another means of proof. Is that a fair
parallel?

Lucy Leon: Sorry, I did not get that full question.

Stuart C. McDonald: I was just trying to draw a
parallel with the status of kids who are born British
citizens. Their rights come from a statute, just like you
are proposing with these kids getting their rights in a
statute, but they still end up—at some point, if it is
convenient for them—applying to have proof of that
status. But the rights come from a statute.

Lucy Leon: I am sorry. I cannot hear the question;
the line is not very clear at all.

Q139 Stuart C. McDonald: Sorry about that. We will
leave that for debates later in the week.

The Bill may mean that we end up with EU citizens
and children stuck with “no recourse to public funds”
conditions on their visas in years to come. How difficult
do “no recourse to public funds”provisions and conditions
make life for children and their families?
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Lucy Leon: Sorry. It seems that the microphones are
now moving around. Were you asking how difficult the
NRPF conditions are for children and their families?

Stuart C. McDonald: Yes.

Lucy Leon: We have worked with children and families
with no recourse to public funds for well over 10 years.
We have a lot of experience through our services, and
recently published a policy report called “A Lifeline for
All”, which highlights the impact of this condition on
children and families. One of the key issues is that
families with no recourse to public funds have no access
to mainstream services, or to housing and local welfare
assistance schemes. Many of those who are fleeing
domestic violence cannot access most safe accommodation
either.

The policy has been continued under successive
Governments, but that really does not mean it is the
right one. It is hugely detrimental to children’s welfare
to have a childhood characterised by deep poverty
throughout, with the family stuck in a cycle of poverty,
vulnerability and abuse, and the child at real risk of
exploitation because they have no other lifeline to turn
to. We also see the hugely detrimental impact that it has
on children’s and young people’s mental health and
emotional wellbeing to grow up in such long-term poverty.

In terms of educational opportunities and chances,
we also see a higher prevalence of special educational
needs among those children in families with NRPF that
we have worked with. It is more than just financial
support that these families need and are missing out on;
it is the access to wider services and support.

Q140 Stuart C. McDonald: Finally, in your briefing
you speak about the significant fees and the NHS
charge, for example, that families have to contend with.
This Bill will mean that in future, European economic
area families will face significant visa fees, NHS surcharges
and so on. Can you say a little bit about your concerns
on that?

Lucy Leon: We have significant concerns about those
families. They are families who are already paying into
the system. Most of the families we work with are single
parents, often in jobs that are now seen as key worker
jobs—working in hospitals, in cleaning, in catering or
as delivery drivers. They are working families already; it
is just that their income does not meet their family’s
needs. They are also paying immigration application
fees and the immigration health surcharge, so on top of
living with no access to any mainstream benefits or
extra support, they continually have to try to save up for
the next tranche of fees that they will have to pay every
two and a half years. They are stuck in an ongoing cycle
of debt.

We have seen families lose contact with their social
networks because they have had to borrow money,
because that is their only means of survival. We are
calling for a reduction in immigration fees to at least
cost price, and for citizenship fees for children to be
waived, because we are doubly penalising children in
those families by increasing the levy charged on them,
on top of their restricted access to public funds.

Stuart C. McDonald: Thank you very much.

The Chair: Thank you very much for your evidence. I
am sorry that the sound quality was not very good, but
thank you for making the time and effort to come.

Lucy Leon: That is fine. I apologise for missing some
of the questions. We are more than happy to submit
further documentary evidence on the questions that I
have been unable to answer.

The Chair: I think you should do that. You will be
able to see the record, and if you have missed any
question, you can always put in supplementary evidence.
Thank you for joining us on the line.

Lucy Leon: Thank you for the opportunity.

Examination of Witnesses

Ian Robinson and Alison Harvey gave evidence.

4.30 pm

The Chair: Good afternoon and welcome to our
session. We have until 5 o’clock. Would you like to
introduce yourselves for the record?

Alison Harvey: My name is Alison Harvey. I am a
barrister at No5 Chambers in London.

Ian Robinson: I am Ian Robinson. I am a partner in
Fragomen, the immigration law firm.

Q141 Kevin Foster: I should like to ask both witnesses
this. Part of the process of moving to a single migration
system, which the Bill sets the framework for, is to
simplify the immigration rules. Do either of you have
any thoughts about how it goes towards doing that?

Alison Harvey: Essentially, it does not have anything
to do with that. There has been a lot of talk about the
Bill setting up the new points-based system. It does not;
it gets rid of the free movement law, and that is all it
does. Although I have not sat on it yet, the Bar Council
has appointed me its representative to the simplification
committee on the rules, and I gave evidence to the
Lords Constitution Committee about this a while ago.

If you look at what the Law Commission and the
Home Office have published on the rules, it is simpler
but not simple. We will not get to a simple system or
anything like one until we consolidate the primary
legislation. Let us remember that our immigration legislation
is built on the Immigration Act 1971, which came into
force on 1 January ’73, when we joined the EU. Before
that, we had only had four years in this country, in all its
history, without free movement. If you go back to 1066
and beyond, you have everyone within the King’s allegiance
and dominions moving freely within the allegiance and
dominions, subject to the limitations in place in 1066,
but they were not legal limits. The passport that you
have from Hull is the same as the passport that you have
from Bangalore.

We then had the Commonwealth Immigrants Act 1968,
which cut off free movement, but we were bigger then.
As well as our current overseas territories, we had the
associated states in the Caribbean, from which people
came. That period of March 1968 to 1 January 1973 is
the only period in our history when we have been as
small as we are going to be from June, so the change is
massive.

We are managing with a rickety old Act that desperately
needs changing. The problem with immigration law is
that every time you change it, you have to deal with the
people under the old regime and make transition provision,
so change always results in complexity.
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Ian Robinson: The simple answer is that we are going
from two immigration systems to one. Right now, we
have reasonably simple arrangements for free movement
and complex arrangements for non-Europeans. We will
have one complex arrangement for everybody. In some
areas, it will become slicker, I suppose, but it will remain
complex.

In an international context, my clients will quickly
recognise that the UK has a simpler, more transparent
immigration system than many countries. That is great
if you are a multinational, but if you are a small or
medium-sized enterprise dealing just with the UK
immigration system, that does not really help you, and
the complexities can still trip you up. Likewise if you are
an individual.

Q142 Kevin Foster: Do you have any particular thoughts
on how businesses will engage with this system?

Ian Robinson: In terms of the skilled part of the
system, we will have one of the better skilled immigration
systems in the world, in terms of much of the policy
and the speed as it relates to skilled people. Where that
falls down is the cost. I suspect that there will be more
questions about that later, and I can cover them. We are
wildly more expensive than other countries. What businesses
want is speed. Singapore and one or two central African
countries aside, no one can issue visas as quickly routinely
as the UK does. We are very good at that. There are
on-entry arrangements in Canada, but we are very good
at issuing visas.

If I were talking to an American or Canadian audience,
they look for predictability. We can offer certainty. It is
a fairly tick-box, prescriptive list for a work permit,
which is good. In that respect, it is a good system. It
becomes more difficult again when you look at cost. It
becomes difficult when you look at lower-skilled workers
and the fact that the tap will be turned off, unless we
have a youth mobility scheme.

My clients are not quite sure where they stand on that
at the moment. On the one hand, if you had asked me
three months ago, they were very concerned. Covid
changes things, but they are nervous about taking the
gamble now that there will be enough people in the
labour market after the pandemic is cleared.

The final point that I would make is that if you are an
established user of the system, used to working with
Indian, US and other non-European migrant workers,
you are going to experience a much better immigration
system when we have a lower skill level, marginally
lower salary, and one or two other changes, particularly
when the new technology comes in for sponsorship.

But if you have never used the immigration system in
that way before, and if you do not already have a
licence, there is a real risk that you will have no idea and
no time at the moment to apply for a licence. You
probably will not have before the end of the year, so you
will realise you need to too late, at which point, unless a
concerted effort is made not only by the Home Office,
but by trade bodies to push employers to apply for
licences, we will be back to six-month delays before a
company can even begin to make a visa application,
which is not great. Steps need to be taken to make sure
that employers know what will be expected of them,
and that they can, as easily as possible, get the tier 2
sponsor licence.

Q143 Kevin Foster: I have a brief question for Ms Harvey,
given the provisions in the Bill about Irish citizens. We
are providing a clear provision for Irish citizens. I note
your own background and work on that area, so I
wonder whether you have any particular comments on
those provisions.

Alison Harvey: You have heard this afternoon—I did
not manage to hear his evidence—from Professor Ryan.
He has a grasp of the issue that is second to none.
Clause 3ZA is very useful and important. I do think
that it lowers the protection from deportation for the
Irish. The Irish do not deport Brits at all. I think we
ought to address that.

My own work has been around giving effect to the
Good Friday agreement in the work I have done for the
Irish Human Rights and Equality Commission and the
Northern Ireland Human Rights Commission about
looking at the Good Friday agreement. I would like to
see, as a bedrock that would deal with some of the
concerns about deportation and the question of identifying
solely as Irish, a right of abode given to all the people of
Northern Ireland, whether they identify as British or
Irish or both.

A right of abode protects you from deportation. It is
as close as you get to citizenship. You get the whole
packet of rights. From the point of view of the
Administration, the Government, the country, and the
people in benefits offices, if you know that if you were
born in Northern Ireland, you have a right of abode in
the UK, it becomes much less problematic whether you
identify as British or Irish or both. You essentially
know what your social security entitlements and your
health entitlements will be. I think that is the bedrock
on which we build the flexibility in identification.

Kevin Foster: Briefly, because I am conscious that
others want to come in, there has been mention of the
deportation of Irish citizens. Can you think of an
example—not of an extradition, I have to say, because
that is a different provision?

Alison Harvey: An example where someone was
deported?

Kevin Foster: An example where an Irish citizen has
been deported from the United Kingdom or Northern
Ireland.

Alison Harvey: I was looking at this recently for an
article and I think there were examples at the time. I
think they fall parallel with the Prevention of Terrorism
(Temporary Provisions) Act 1974, where we were confining
people to Northern Ireland or to Britain or not letting
them in, so you have rules on third-country nationals,
but they also have the potential to affect citizens of the
two countries. It was in that period, and there was an
overlap between the security powers that were being
used at the time with the roll-over of the Prevention of
Terrorism Act and the control orders and deportation—

Kevin Foster: They are historical pieces of legislation.

Alison Harvey: Yes, they have totally gone now.

Q144 Holly Lynch: We have heard evidence this afternoon
from other witnesses regarding their concerns about
some of the Henry VIII powers in the Bill. May I ask

69 70HOUSE OF COMMONSPublic Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



you to share your thoughts on those, and what they
mean not only for parliamentary democracy, but for
practitioners of law? Do you have concerns about them?

Alison Harvey: Very much the concerns that Mr Berry
expressed about certainty. If it is said that provisions of
retained EU law are not compatible with the Immigration
Act, please can we have a list? Tell us what they are. You
must know, Home Office, otherwise you are not going
to be able to operate the system. As he said, we had the
European Union (Withdrawal) Act 2018 and the
European Union (Withdrawal Agreement) Act 2020,
both of which essentially give us powers to save EU law.
They also give us powers to knock out retained EU law
bit by bit, so what is the point of the Bill at all, in
substance terms?

I think the point must be, because immigration is a
sensitive area and because it involves people, to give you
the opportunity to put in place safeguards. I suppose
the Bill goes beyond the European Union (Withdrawal)
Act and the European Union (Withdrawal Agreement)
Act in that it would allow you to build a new system.
There are wider powers of delegated legislation. I think
most of the repeals could have been done under those
Acts. If you want to test that, you go back to March,
when the Immigration, Nationality and Asylum (EU
Exit) Regulations 2019 were passed. Look at some of
the things that they do: “Let’s give all Gibraltarians a
right to apply for British citizenship.” There are big
chunky powers in those regulations that are not in the
Bill.

The Bill is an opportunity to put some brakes in.
What is astonishing is that the Bill looks almost the
same as it did last time it appeared; yet last time we did
not have a withdrawal agreement. All the wait and see
markers that justified not putting something in primary
legislation have gone. Similarly, although the Home
Office delegated powers memorandum has got longer it
has produced, for example, absolutely no more substance
on why the powers on fees are needed. The Delegated
Powers and Regulatory Reform Committee said that
this is so unsubstantial you cannot even say it is a
skeleton.

There really is no justification to explain why there
possibly need to be those powers. It creates tremendous
uncertainty. It certainly creates lots of opportunities for
litigation; to go in and argue that, no, something is not
incompatible. That does not seem to me helpful at all.

Ian Robinson: Alison has said everything that I could
and more.

Q145 Stuart C. McDonald: Alison Harvey, may I first
go back to the idea that Professor Ryan was speaking
about earlier: the notion of persons of Northern Ireland?
The reason that would be useful would be to explain
who has certain rights, in terms of family immigration
rules or protections against deportation, for example,
without having to claim British citizenship or to identify
as a British citizen under the Belfast agreement.

Alison Harvey: We have two groups. Proposed new
section 3ZA to the Immigration Act is about the Irish in
Britain, wherever born—all the Irish; anyone who holds
an Irish passport—and it gives them protection wherever
they enter the UK, so that if they come from Belfast
and go for a weekend in Paris they have not lost all their
rights just by spending a weekend in Paris, which technically
in law at the moment they have.

The other group are the people of Northern Ireland,
who are the people born on the soil of Northern Ireland.
Those people, under the Belfast agreement, have the
right to identify as British, Irish or both. The question
is how you give effect to that right, because at the
moment it is argued that you give effect to it by going
through a renunciation process, which costs money and
makes it very difficult for somebody to identify solely as
Irish.

We have provided in the EU settlement scheme for
the people of Northern Ireland—those who are born
there—to be treated in the same way for family immigration
purposes as EEA nationals. That is a fairly short-term
right—not a short short-term right, but obviously one
that is on the way out because we are leaving the EU
and that advantage will disappear over time; it will not
apply to new arrivals and it will not apply to the people
of Northern Ireland who form subsequent relationships.

So we have said that we will make it not matter
whether you are British or Irish, or both, because you
will not be at a practical disadvantage. But what people
would like to be able to do is identify as Irish without
having to give up a British citizenship they never felt
they held. That was a point made by Emma DeSouza in
her litigation. That litigation ended because it was a
case brought by her partner about his EU law rights. So
although their arguments were about her ability to
identify as Irish, that was not the crux of their case;
their case was an EU case, so it died with the changes.

I have put forward in my paper a series of proposals
as to how we could fairly simply amend the law to give
effect to that aspiration, without in any way damaging
the aspiration of those in Northern Ireland who say, “I
in no way want to be treated any differently from
anyone else anywhere else in the UK”. I think we can
square that circle.

Q146 Stuart C. McDonald: You spoke earlier about
how new immigration legislation always leads to challenges
around transition and the need for transitional protections.
Were you speaking then about EU nationals who are
already here in the settlement scheme, or were you
talking about a wider set of transitional concerns?

Alison Harvey: With any change, you have to decide
what you do; it takes five years to get to settlement.
What perhaps worries me most when I look at the
points-based paper and those proposals is that rather
than saying, “This is where we want to end up—how do
we get there?”, they are all about what we are going to
do next. Therefore, the fear is that we will never get
where we want to end up, because we are rushing things,
in a way.

As I say, this is a massive change. When Vivienne
Stern of Universities UK gave her evidence to the
Committee, she said, “Universities will recover from
this. The question for us is, what is going to happen in
the short to medium term?” I think it is very similar for
the immigration system. In the short to medium term,
maybe the recessionary effects of covid will mean that
there is less need for people, but the short to medium
term is the bit that that paper does not even regard as a
problem; it just says that this is what we want, and I
think that is not realistic. The attention has been focused,
for good reason, on the stock of EU nationals—the
people who are here—but what will really hurt business
is the flow, or the cutting off of that flow.

71 729 JUNE 2020Public Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



Mr Robinson has made the point that our system is
quicker than that of many countries, but employers are
used to it being a lot quicker, and the employers who
have the least difficulty are the global multinationals,
which have the persons already employed in one part
and can move them across. The solely British business,
which does not have an overseas branch, has the most
disadvantages. It is a bit like the recovery after the
pandemic, and the supermarkets have actually done
really well during it and the corner shop has closed. It is
that sort of thing—this change will advantage the very
people who you would have thought, given the Brexit
ideology, were the people who were supposed to face a
bit more competition from the Brits.

Q147 Stuart C. McDonald: Is that a fair point,
Mr Robinson, that those companies that are already
tier 2 will have a significant head-start—they may find
that processes slow up a bit, but at least they are well
established and know these procedures inside out, and
it will be the many, many thousands of businesses that
have no experience of employing from outside the EU
that will face a huge challenge?

Ian Robinson: Yes, that is spot on. If I were to have
two conversations,

one with an established tier 2 sponsor and one with a
new employer using the system for the first time, the
first conversation would be to say, “Okay, the systems
that you have will become simpler and quicker, because
there will be no advertising, no cap and so on. You will
be able to bring more people through sponsorship,
because skill level is going down.” It will be more
expensive and it will be slower than free movement, but
overall, frankly, they can absorb it.

If I then pick up the phone to an employer who has
never used the system, they will probably spend between
two and four weeks collecting documentation in order
to put together an application. The application right
now is typically taking four to six weeks, against an
eight-week service standard. If we have a rush of employers
applying for licences, it seems quite possible that, towards
the end of the year or the beginning of next year, that
lead-in time will become much longer, during which
time they could miss out on an opportunity or a worker.

Then you get to the kicker: if you are sponsoring
Stuart, who is single and coming in for three years, for
an SME that would cost about £4,000 and for a larger
employer it would be about £5,500. If you were coming
in with a partner and three children for three years, that
would be £17,000 in Government fees, not including the
other associated costs.

Q148 Stuart C. McDonald: I daresay that some of the
larger companies you may work for will absorb quite a
lot of those costs themselves, but if you are running a
small business with limited margins, you may not be
able to pay the health surcharge that bringing somebody
in entails. You will then be left in a place where you are
offering a job to somebody, but it comes with a £5,000,
£10,000 or £15,000 price tag for that individual, whereas
they might have a job offer from Dublin or anywhere
else in the EU that involved no such difficulty.

Ian Robinson: Yes, that is fair. If you are coming in as
a single person and you are covering your own fees, it is
broadly £600 for a three-year visa. You will be paying
an extra £624 a year for the health surcharge. You get to
indefinite leave to remain, which is about £2,200 or

£2,300, and then citizenship is about another £1,200. If
you add that up, as I am about to attempt to, it would
be not far off £10,000 just to get through to citizenship.
If we assume that you are on £26,000 a year and
clearing however much of that, it is a hell of a cut. If
you also have children, you have to pay another £10,000
each.

Q149 Stuart C. McDonald: All things being equal,
the job in Dublin seems significantly more attractive.
You will not be surprised if I turn to the issue of
Scotland. I should explain to the Committee that a few
months back, I and Westminster colleagues instructed
Fragomen to produce a report on behalf of the Scottish
National party, looking into what other countries do
about having a differentiated system for different parts
of the country, and looking for options that might work
for Scotland and, indeed, other parts of the UK. Would
you be able to summarise that work and its conclusions
as best you can in a few sentences?

Ian Robinson: We made several suggestions on
simplifications for employers and individuals in Scotland:
lower salary requirements, faster routes to settlement
and so forth. The headline finding was that if the
political will were there, it would be quite possible to
continue free movement in Scotland after free movement
ended for the rest of the UK. I appreciate that that may
seem counter-intuitive to some people in the room, but
the rationale is that, if you were to continue to operate
free movement in Scotland, people would be able to
move there and live and work on the structure of their
European passport. The obvious challenge is what happens
if they subsequently want to move to the UK, as some
may, because at that point they would need to have
permission to live and work in the UK, just as any other
migrant would.

One of the challenges we have had is whether that
would turn Scotland into a back door for England,
Wales and Northern Ireland. It is hard to make that
argument when you consider that the front door is
open, given that there will be no visit visa requirement
for Europeans coming to the UK. If you were a German
who wanted to work in the UK and were content to do
so illegally, there would be no incentive to go through
Scotland first. You would jump on an easyJet flight into
Stansted, maybe not even see an immigration officer
and start work if you were so minded.

Q150 Stuart C. McDonald: I suppose the broader
point is that we operate a land border and a common
travel area with a country that has free movement and a
completely independent immigration system.

Ian Robinson: Yes.

Q151 Stuart C. McDonald: And so it would not
involve borders at Berwick or whatever else.

Ian Robinson: No. The Government is content that
the compliance environment/hostile environment measures
that we have in place are sufficient to stop illegal migration
and working from tourists. It would be equally capable
of stopping that sort of migration from Scotland.

Q152 Stuart C. McDonald: Alison, any thoughts on
the notion that you could have different rules for Scotland
or Northern Ireland, which will face significant challenges
as it shares a land border with an area that is still part of
the free movement landscape?
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Alison Harvey: It is partly that and partly that we are
small, so you can travel a long way quickly. If you give
someone a visa for one part of Australia, it works very
differently. I remember asking the Australian Minister
about that, and he said that it was salary that glued
people to the Northern Territory.

In our current points-based system, a tier 2 skilled
worker works for a particular employer, so it is not that
much of a leap to say, “You must work for the employer
in X, Y and Z offices.” Applying it generally may be
more complicated, but applying it to workers who work
for an employer—whether they are highly skilled or low
skilled does not matter—is easier. If you are someone
who is on a payroll, it is easier to envisage it working. It
becomes more complicated to stop people moving around
outside the paid employer—they must be employed by
that person.

Ian Robinson: A very quick point: right now, you
sponsor a particular person to work for a particular
employer in a particular location. If that location changes,
the Home Office must be notified. I could not say how
much scrutiny they give to that—I do not think it is a
great deal—but employers are already reporting on that
sort of thing.

Q153 Stuart C. McDonald: I have a final question.
Alison, you have obviously been critical of the nature of
this Bill. Politicians would say that it gives the Home
Office a blank cheque. As you say, last year, the answer
appeared to be, “Wait and see. We have to be ready for
whatever the outcome of the negotiations is.” This year,
it seems to be, “Well, we have to move quickly.” How
should we be going about making immigration policy in
a way that gets the balance right between allowing some
degree of flexibility and speed, and getting a significantly
greater degree of scrutiny that does not allow thousands
of changes to be made to the immigration rules without
an MP batting their eyes?

Alison Harvey: I think Wendy Williams has given you
an excellent blueprint in the Windrush lessons learned
review. Although those recommendations emerged from
Windrush, what she is saying is that you get a Windrush

when you have a lack of understanding of your own
laws. Complexity makes that understanding so difficult
to achieve, as happened with Windrush. She recommends
the consolidation of legislation. It is obvious. We need
to do that through a consolidation Bill.

We have to have a self-denying ordinance so that no
one is trying to change it—not the Government, not the
Opposition—and we just get in and consolidate what
we have got. Then we go in and change it afterwards. It
is difficult enough to consolidate it. It can then go
through the consolidated Bill procedure in Parliament,
which is the only way you would ever get a consolidated
Bill through Parliament without abandoning all other
business in the Session to deal with it.

If the Immigration Act 1971 was our “going into the
EU” immigration Act, we now need to start again and
build up from the top. We need to think much more
teleologically about where we want to be and what we
want to achieve, rather than start with the how. The
problem with the current paper is that it starts with the
how and ignores where we are. It cannot cope with
pressure such as from the pandemic and its effects on
the economy. It is a rigid system full of teeny little
routes. We do not need that; we need an idea of what
the end result looks like, and then we can look at how to
get there. We need a lot more sensitivity to regions, so
we need to devolve down a great deal to regions such as
Scotland, where immigration is needed. In Somerset,
where I come from, the agricultural crisis is going to be
huge.

The Chair: Thank you very much. I am afraid that it
is 5 o’clock, and the rules state that I have now to ask
the Whip—it is his moment of glory—to move the
adjournment motion.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

5 pm

Adjourned till Thursday 11 June at half-past Eleven
o’clock.
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Written evidence reported to the House
IB01 English UK

IB02 Royal College of Nursing

IB03 Lift the Ban Coalition

IB04 Families Together Coalition

IB05 The Children’s Society

IB06 Equality and Human Rights Commission

IB07 Professor Bernard Ryan
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Public Bill Committee

Thursday 11 June 2020

(Morning)

[SIR EDWARD LEIGH in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

11.30 am

The Chair: Before we begin, I have a few preliminary
points. Please switch your electronic devices to silent.
Tea and coffee are not allowed during sittings, although
I might turn a Nelsonian blind eye if I see any. I remind
Members about the importance of social distancing—as
if you did not know already. The main body of the
Committee Room has capacity for a maximum of
11 Members. If more than 11 Members are present, the
remainder will have to sit in the Public Gallery, which I
am pleased to see some Members are doing already. I
will suspend the sitting if I think anyone is in breach of
social distancing guidelines. The Hansard reporters would
be most grateful if Members emailed copies of their
notes to hansardnotes@parliament.uk.

Today, we will begin line-by-line consideration of the
Bill. The selection list for today’s sitting is available in
the room. It shows how the selected amendments have
been grouped together for debate. Amendments grouped
together are generally on the same or a similar issue.
Decisions on amendments take place not in the order
they are debated, but in the order they appear on the
amendment paper. The selection and grouping list shows
the order of debates. Decisions on each amendment are
taken when we come to the clause that the amendment
affects.

I will use my discretion to decide whether to allow
a separate stand part debate on individual clauses
and schedules, following the debates on the relevant
amendments. Obviously, if we spend a long time on the
amendments, we cover all the ground and so it may not
be necessary to have a stand part debate, but I will take
advice from the Opposition on that. I am anxious to be
helpful to them and to the Government. I hope this
explanation is helpful.

I have talked to Graham Stringer, my fellow Chair,
about one further point. The Bill is very important but
quite narrowly focused. Therefore, I do not really want
to have long speeches about how terrible it is to leave
the European Union or how wonderful is that we are
leaving the European Union. We will just leave that on
one side. We are going to focus on the amendments that
we have in front of us. Generally, if you focus on the
amendments, and if speeches are not discursive, the
Committee can hold the Government to account in a
better way. I hope you do not mind me saying that, but I
had a word with Graham Stringer and we agreed that
we should make that clear.

Clause 1

REPEAL OF THE MAIN RETAINED EU LAW RELATING TO

FREE MOVEMENT ETC.

Question proposed, That the clause stand part of
the Bill.

The Parliamentary Under-Secretary of State for the
Home Department (Kevin Foster): It is a pleasure to
serve under your chairmanship, Sir Edward, and I will
take on board the comments you have just made. If you
will permit me, I would like to make a few introductory
remarks—at the start of Committee proceedings and
before we begin to debate the detail—on the purpose of
the clauses.

The Bill delivers the ending of free movement of
people and lays the foundations for introducing a fairer,
firmer skills-led immigration system. The coronavirus
pandemic is the biggest crisis we have faced in our
lifetime. We need people, regardless of nationality, to
continue coming together, using their skills and expertise
to support the United Kingdom’s recovery.

As you will know, Sir Edward, legislating is not an
academic exercise; there must be a point to it. The point
is that we will introduce a new system by ending preferential
treatment for EEA citizens. That will mean a system
that prioritises the skills people have to offer and how
they will contribute to the United Kingdom, not where
their passport comes from.

The Government recognise the tremendous contribution
people are making to keep vital services running during
this incredibly difficult time and the dedication shown
by millions demonstrates to employers the skills and
work ethic we have here. Colleagues may well recall that
this Bill was introduced in the previous Parliament.
There have been no substantial changes to the content
since it was previously considered. The only changes
made are minor drafting clarifications in places and
updates to the list of retained EU law to be repealed.

We remain committed to delivering a points-based
immigration system that benefits the whole UK from
January 2021. We will open key routes from autumn 2020,
so people can start to apply ahead of the system taking
effect on 1 January 2021. I want to clarify that the details
of the future system will be set out in the immigration
rules and not in the Bill, as is the case now for the
non-EEA immigration system and has always been the
case under previous Governments. The rules will be laid
before Parliament later this year.

Turning specifically to clause 1, this introduces the
first schedule to the Bill, which contains a list of measures
to be repealed in relation to the end of free movement
and related issues. The clause fulfils a purely mechanistic
function to introduce the schedule.

Holly Lynch (Halifax) (Lab): It is a pleasure to serve
under your chairmanship, Sir Edward, as we start line-
by-line scrutiny of this particularly important legislation
in these highly unusual times.

I thank the Minister for his opening speech on clause
1 and schedule 1. Early in proceedings, I want to put on
the record my thanks to the Clerk of the Bill Committee.
He has been absolutely invaluable to all Committee
members with assistance on the amendments and new
clauses before us.

I also want to put on the record—I am sure that the
Minister will join me, in the spirit of some early unity,
as might you, Sir Edward—an expression of our
disappointment about the audio arrangements for Tuesday’s
evidence session. The poor sound quality was problematic
not only on the day, as on occasion exchanges between
Members and witnesses were seriously restricted, but
for Hansard during the afternoon sitting. Colleagues
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worked incredibly hard to make that Hansard report
available, but, unfortunately, it was not published until
after 11 o’clock last night. That made preparations for
today’s line-by-line scrutiny based on that evidence
incredibly difficult.

That said, I turn to clause 1 and schedule 1. As the
Minister is aware, we voted against the Bill on Second
Reading, and the clause is the Bill in a nutshell. We will
go on to discuss in great detail the various clauses and
to outline our reservations at the different stages, but,
ultimately, we fear that the Bill—right now, and in this
form—holds none of the answers to the problems facing
the country and actually stands to exacerbate them.

It is not difficult to see how implementation of the
Bill could have severe consequences for the health and
social care sector, a point made by several of the witnesses
on Tuesday. The sector will require special consideration.
The policy statement published in February on what
comes after clause 1 specifically comes into effect simply
saying to those earning less than £25,600:

“We will…end free movement and not implement a route for
lower-skilled workers.”

Many of the people on the frontline fighting the
coronavirus earn less than that. We need them now, and
we need them to recover. The policy paper and the
Minister state that they are looking to the domestic
workforce to plug those gaps, but on Tuesday we heard
from the Migration Advisory Committee—we can all
see and feel this—that systemic failures underpin the
problems in social care, and those will not be resolved
by January. If we put a hard stop on free movement
without having resolved some of those issues, there will
be consequences when the country can least afford that.

Concerns about the clause fall into two distinct groups:
ensuring that we have done the right thing by the some
3.5 million EU citizens who are already here under free
movement rules when those come to an end, and certain
groups in particular, and looking ahead to the future
impact of restricted migration flows. Since the Bill’s
predecessor was presented to the House in the 2017 to
2019 Parliament, the EU settlement scheme has come
into effect to give European citizens who reside in the
UK a pre-settled and a settled status.

The numbers coming through the scheme are positive,
but there are concerns about certain groups, some with
specific vulnerabilities. Eligible children in care, for
example, are one cohort that we will return to under the
new clauses. The impact of coronavirus on Home Office
capabilities alone, in addition to its impact on applicants,
inevitably has heightened our concerns that some groups
will need more support than ever to access the scheme.

Turning to the impact that ending free movement will
have on migration flows in key sectors, the Bill provides
more questions than answers. It is incredibly narrow in
scope, as we have discussed, which is extraordinary given
that it will create the biggest change to our immigration
system in decades. Instead of putting forward a new
immigration system, which Parliament could discuss,
debate, amend and improve, the Bill grants powers to
Ministers to introduce whatever system they like with
extensive Henry VIII powers.

The Government’s February 2020 policy statement
indicated what such a system might be like. Properly
debating most of that new system will be deemed out of

scope for this Bill and this Committee, but we will
do what we can within scope to set out principles and
solutions for when clause 1 comes into effect.

A number of the witnesses on Tuesday were critical
of the Government’s planned £25,600 threshold—not
just on health and social care—and transitioning on to
a visa system and sponsorship routes will cause headaches
and shortages for a range of businesses, exacerbating
economic uncertainty. For example, the Bill fails to
address the UK’s need for migrant workers to allow the
agriculture sector simply to function, which is another
issue that we will explore when we debate the new
clauses.

To be clear, Labour has no problem with an immigration
system that treats all migrants the same, no matter
where they come from, but that is not the system the
Government propose. A points-based immigration system
could be effective. However, it would be predicated on
receptive analysis of occupation shortages, parallel
education and skills strategies that seek to fill long-term
job gaps with domestic talent, and a pragmatic yet
empathetic Border Force. The Bill fails to do any of
that, and we will seek to remedy this, within the bounds
of its scope, through our amendments and new clauses.

Stuart C. McDonald (Cumbernauld, Kilsyth and
Kirkintilloch East) (SNP): It is a pleasure to serve
under your chairmanship, Sir Edward, albeit at a longer
distance than we are accustomed to. I thank the Clerks
for dealing with what were probably some horrendously
drafted amendments by the bucketful during the last
couple of weeks.

I am pleased to have the opportunity to take part in
our detailed line-by-line scrutiny of the Bill. It will be
with a sense of déjà vu that I am sure the hon. Member
for Stretford and Urmston also feels, having sat in the
same Public Bill Committee this time last year. The real
shame is that, this time last year, nobody listened to a
thing that we said, and this Bill is in the same form as it
was back then. Looking around the room, however,
I see a much more discerning Committee this year, so I
am filled with optimism that we may indeed be able to
deliver some change.

We have serious concerns; we do not just make things
up. As Opposition MPs, we have lots of concerns that
stakeholders have raised with us. My preliminary point
is that the two previous Immigration Acts that passed
all the way through Parliament, in 2014 and 2016,
contributed in a very serious and significant way to the
Windrush scandal. In her review of what happened,
Wendy Williams highlighted all the warnings that came
from the same stakeholders about the problems that
those Bills would cause. Indeed, she quoted from some
of the contributions made by Opposition Members
during the passage of the Bills. Hon. Members might
not agree with everything we say, but sometimes we are
worth listening to, even if we do not manage to achieve
change in this Committee. I plead with the Home Office
and members of the Committee to engage seriously
with the concerns that we are flagging up.

At the weekend, the former Home Secretary, the right
hon. Member for Bromsgrove (Sajid Javid), wrote that
“the Home Office has yet to implement the process of root and
branch cultural change necessary in the aftermath of Windrush.”

I hope that, during the passage of the Bill, we receive
some signals that the cultural approach of the Home
Office, and its attitude to listening, is changing.

83 8411 JUNE 2020Public Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



[Stuart C. McDonald]

Clause 1 is the Bill in microcosm. I will not repeat my
entire stage 2 speech, which I am sure hon. Members
followed very closely indeed, but I take your advice on
scope, Sir Edward. I am sad to say again that the SNP
totally opposes clause 1, because it brings to an end
what we regard as a valuable, simple and well-functioning
immigration system of free movement. As a result, it
extends what is a complex, expensive and unjust domestic
system to EEA nationals. That is bad for the individuals
caught up in it, who will face prohibitive fees, complicated
procedures, broken families and diminished rights, but
it is also bad for the economy. I do not think that any
hon. Member present who paid attention to the evidence
that we heard on Tuesday can remain 100% enthusiastic
about the Government’s proposals for the immigration
system come January. It will be an abject nightmare for
many industries that have already been totally decimated
by the coronavirus shutdown. We did not even hear
from the tourism and hospitality industries, which are
at the forefront of facing the challenges.

Clause 1 is also bad for Scotland—for our population
growth, demographics, economy and tax base. If the task
had been to design an immigration system for Scotland
alone, nobody in their right mind would have come up
with this one. The same is true—probably even truer—of
Northern Ireland, with its land border with a country
where free movement will continue. We will explore all
these issues as we go through the Bill in more detail and
discuss the amendments and new clauses that have been
tabled. From my point of view, there is nothing much to
celebrate and lots to regret about clause 1, and indeed
schedule 1, and we oppose them both.

11.45 am

Kevin Foster: I will reply briefly. I recognise the position
of the Scottish National party on the Bill and on these
particular proposals. There is a fundamental difference,
but I assure the hon. Gentleman that he is always worth
listening to, even when we disagree. He laments the
absence of the tourism and hospitality industries on
Tuesday. Regardless of our views on the Bill, we all look
forward to an era when those industries will be able to
think about recruiting again, rather than being in the
position that we expect them to be in of significant job
losses, including in my constituency, over the coming
weeks and months, given the impact of recent weeks.

To turn to the comments of the hon. Member for
Halifax, I was listening on Tuesday to the evidence from
Professor Brian Bell, interim chair of the MAC, particularly
on social care, and I cannot remember him saying that a
general route for employers in the social care sector to
recruit abroad at or near the minimum wage would be
good news for the social care sector. In fact, I think he
said precisely the opposite. To be clear, the general
salary threshold is being reduced to £25,600, but where
an occupation is deemed to be in shortage, it will be
subject to a lower salary level of £20,480 a year.

It is also worth pointing out that for more than
20 categories of healthcare professional and allied healthcare
professional, their eligibility will be based on the national
salary scales paid in the NHS, rather than the general
salary scales set out in the wider immigration rules.
That is linked to the creation of what we are looking at
as a healthcare visa to give fast-track access and reduced

fees to people under that scheme. It is important that we
keep placing those facts on the record so that people are
aware of them, given some of the not very well informed
commentary we have seen in the media, such as the
claim that nurses will not be eligible, when in fact they
will be fast-tracked and prioritised under our system.

Holly Lynch: I am concerned that the Minister has
put words in my mouth in relation to what the MAC
said about social care. What we did hear loud and clear
from a number of witnesses, however, was that there is
no plan to address workforce issues in social care when
free movement ends. Is he minded to have specific
remedies for social care in his future plans, before we
end free movement?

Kevin Foster: Again, if people think, from what we have
seen in the last few weeks, that the remedy for social
care is to recruit more people at or near to the minimum
wage from abroad, that is an odd conclusion to draw.

Holly Lynch: Domestically.

Kevin Foster: We will certainly talk to the Employment
Minister. Again, I am conscious of the scope of the Bill
and not going off more widely into our labour market
strategies.

One conversation I recently had with the Employment
Minister was about how, sadly, a lot of people in my
constituency, and I am sure in the hon. Lady’s constituency
as well, need to find new employment opportunities.
Social care, and the healthcare sector more widely, will
be part of providing some of those opportunities, not
just through entry level jobs, but by ensuring that
education, colleges and others are training people towards
skilled jobs and providing real career progression.

For me, that is the solution for social care, rather than
looking to the migration system as the overall labour
market solution. I am sure we all share the sentiment,
whatever any of us thinks of ending free movement,
that the sector needs to be more invested in and more
valued, and that there need to be clearer paths of career
progression that people can see when they are deciding
what they want to do for a job and a career.

I am conscious, Sir Edward, of what you said about
the scope of the Bill. We could have an interesting
discussion about the overall labour market strategy, but
for now, this is a focused debate about why clause 1 is
important and delivers the core of what the Bill is
about.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 5.

Division No. 1]

AYES

Davison, Dehenna

Foster, Kevin

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

NOES

Elmore, Chris

Green, Kate

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

Question accordingly agreed to.

Clause 1 ordered to stand part of the Bill.
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Schedule 1

REPEAL OF THE MAIN RETAINED EU LAW RELATING TO

FREE MOVEMENT ETC.

Stuart C. McDonald: I beg to move amendment 18, in
schedule 1, page 7, line 26, leave out paragraph 4(2).

I am moving this amendment because, as we heard on
Tuesday from Adrian Berry, the drafting of paragraph 4(2)
—there are similar paragraphs in schedule 1—is far
from satisfactory.

In tabling this amendment, we are asking the Minister,
how is it that this paragraph is supposed to work? Why
must we leave it to ordinary citizens to work out whether
they still have certain rights by checking back whether
these provisions are inconsistent with or could impact
on the interpretation of decades of immigration laws,
both Immigration Acts and legislation made under
them? Why has the Bill not done that job for them? As
Mr Berry said, the Home Office must know how these
rights interplay with earlier provisions of immigration
legislation. Why is that not set out in the Bill?

As we just heard, schedule 1 does the heavy lifting of
repealing large parts of retained law in relation to free
movement of people. Over three parts, schedule 1 lists,
in considerable detail, the various bits of primary and
secondary legislation of retained EU law that are to be
omitted and revoked.

For large parts, the schedule is pretty clear. For
example, it says:

“Article 1 of the Workers Regulation is omitted.”

I do not like that, but I cannot complain that it is
lacking in clarity. As Adrian Berry pointed out, however,
elsewhere the drafting lets people down. Even with the
help of immigration lawyers like Mr Berry, it will be
incredibly difficult for people to know whether other
rights that they have under the workers regulation are
still effectively in force.

Other articles in the workers regulation are important.
These are not trivial matters. They include, for example,
the right to equal treatment in various spheres, such as
education, employment rights and family rights. It will
be important for folk to know, in a straightforward
manner, whether they still enjoy these rights, but schedule
1 totally fudges this question.

The offending paragraph states that these provisions
“cease to apply so far as—

(a) they are inconsistent with any provision made by or under the
Immigration Acts (including, and as amended by, this Act), or

(b) they are otherwise capable of affecting the interpretation,
application or operation of any such provision.”

I find that very difficult to understand, as a parliamentarian
and somebody who many years ago was an immigration
lawyer.

For example, is a protection offered against discrimination
on vocational grounds in paragraph 6, contrary to the
Immigration Acts or any provision made under them?
The Immigration Acts are a specific list of provisions.
Again, as Mr Berry pointed out, it would not be
unreasonable to think that the Home Office knew exactly
which workers regulation articles were not impacted at
all and which were, and to what extent.

That should be in the Bill, so that folk know where
they stand. It is as simple as that. Otherwise, the
consequence would be endless confusion and litigation.
The query and question for the Minister is, why is the
Bill still drafted in this way?

The Chair: Before I call the Minister, does anybody
else wish to speak? In that case, over to you, Minister.

Kevin Foster: Thank you, Sir Edward. I just thought I
would be courteous, in case there was another hon.
Member who wished to speak.

Amendment 18, which stands in the name of the hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East, and his colleagues, would remove paragraph 4(2)
from schedule 1 to the Bill, which disapplies provisions
of the workers regulation, which conflict with domestic
immigration law. This would mean that the UK remained
bound by EU law in relation to the rights of EEA
citizens to access the UK’s job market, which might in
part be the hon. Gentleman’s intention, given his well-known
view on that subject.

The Government, therefore, cannot support this
amendment, because it would effectively result in free
movement rights for workers and their families continuing
after the end of the transition period. The Government
are committed to ending the free movement of people now
that we have left the EU, so therefore this proposal is
incompatible with that. The Government are committed
to ending the free movement of people now that we
have left the EU, so therefore this would be incompatible
with that.

We have made it clear that we will bring free movement
to an end on 1 January, and introduce an effective and
fairer points-based immigration system that takes into
account the needs of the whole of our United Kingdom
and works for the whole of our United Kingdom. It will
be a system that reflects the skills and contributions that
someone has to offer, not where the person comes from.

Stuart C. McDonald: The Minister is right that I
would love to see all these rights retained, but that is not
the motivation behind this amendment. I accept that
the Government want to go about repealing some rights,
but the Bill does not really do that. It says, in a peculiar
way, that the rights are “sort of repealed” and one has
to check back through immigration legislation for decades
to work out to what extent. Why has it been done in this
way rather than setting out specifically which rights are
retained and which are not?

Kevin Foster: The answer is partly that it is not
possible to draw up an exhaustive list of directly affected
law in terms of the EU because court judgments will
affect that. One reason for the wording is to make it
clear that it relates to the Immigration Act 1971 and
does not create a wider enabling power around the
workers regulation. I am also clear that those who are
subject to the withdrawal agreement are covered by
those provisions.

During the passage of the European Union (Withdrawal
Agreement) Act 2020 we discussed in great detail the
provisions for protecting the rights of EEA citizens
resident in the UK by the end of the transition period,
which is 31 December this year. The EU settlement scheme,
which was fully opened on 13 March 2019, was specifically
introduced for this purpose. One of the rights protected
by the status granted under the scheme is equality of
access to employment, benefits and services, in the
manner outlined by the workers regulation.

Retaining sub-paragraph (4)(2) of schedule 1 will in
no way compromise our commitments to upholding the
rights of resident EEA citizens already working in the
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United Kingdom. It will simply ensure other provisions
of the workers regulation, which are not specific to
immigration, do not have ongoing effects on UK
immigration law, but continue to have their effects for
other purposes, hence the wording of the sub-section.
Otherwise the UK would be required, for example, to
provide all EEA citizens with an offer of employment
as though they were British citizens, meaning they
could not be subjected to any restrictions on access in
the UK labour market, directly undermining the new
points-based immigration system, which will not provide
preferential treatment for EEA citizens.

The changes made by sub-paragraph (4)(2) only relate
to immigration aspects of the workers regulation and
will not affect any other rights provided by that regulation.
For example, the right to equal treatment in respect of
positions of employment and work, and the right to
join a trade union are unaffected by the provision,
because this Bill is not the appropriate vehicle in which
to consider them or to look for a power to alter or
amend them.

It is less than six months since the British people
voted to take back control of our borders and introduce
a new points-based system to control immigration,
which will deliver for the UK for years to come. This
provision, ending the immigration rights provided by
the workers regulation, is one the steps needed to pave
the way for the new system. For those reasons, the
Government cannot support this amendment and I ask
the hon. Gentleman to withdraw it.

Stuart C. McDonald: I thank the Minister for his
explanation. I absolutely understand what the Government
are trying to achieve and that some of the rights in the
workers directive have been put in legislation, including
in the European Union (Withdrawal Agreement) Act
2020. However, that is not the point that this amendment
is trying to make. The point is about how the Bill is—or
is not—going about repealing the workers directive.

It is essentially a point about the rule of law. When I
intervened, the Minister said that it would not be possible
to draw up an exhaustive list of exactly how these rights
were affected by Immigration Acts and other provisions.
If the Government cannot do that, how on earth is the
ordinary citizen supposed to be able to tell what their
rights are? I think we should take this paragraph out of
the schedule and, if the Government are unhappy with
the implications that has in leaving things on the statute
book, they should come back on another occasion with
a clear list and fix it that way. I would like to push the
amendment to a division.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 2]

AYES

Elmore, Chris

Green, Kate

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

NOES

Davison, Dehenna

Foster, Kevin

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

Question proposed, That the schedule be the First
schedule to the Bill.

12 noon

Kate Green (Stretford and Urmston) (Lab): It is a
pleasure to serve under your chairmanship, Sir Edward.
I would like to ask the Minister some questions about
paragraph 6 of schedule 1, which potentially disapplies
any retained EU law relating to the immigration context.
It is a similar set of questions to those we were discussing
a moment ago in relation to amendment 18, but with a
different focus. It arises from evidence that was given to
us on Tuesday afternoon by Adrian Berry on behalf of
the Immigration Law Practitioners’ Association, which
I thank for its help in preparing for this Committee.

I apologise that it was not possible to get an amendment
tabled on this paragraph. As my hon. Friend the Member
for Halifax pointed out, we have been doing a number
of things in relation to this Bill at a rush, and we did not
have the transcript of Tuesday afternoon’s sitting until
last night. I am very grateful to the Hansard writers for
the work they have been doing—I know they have a lot
of Bills on—but that has caused part of our problem.

My concern is that the breadth of the wording in
paragraph 6 could lead to the repeal of legal protections
that go far beyond the realm of free movement, which is
the purpose of this Bill. I hope the Minister may be able
to put some assurances on the record in relation to my
concerns about the Government’s future intentions. As
we heard a few moments ago, certain provisions of EU
law, as retained EU law, have been brought within UK law
by a number of different instruments—some EU law
has been brought into domestic law through statutory
instruments and so forth. They are saved by section 2 of
the European Union (Withdrawal) Act 2018. Direct EU
legislation is saved as retained EU law by section 3 of
the 2018 Act. It is explicitly defined and does not include
treaties or directives; it is things such as EU regulations
with direct applicability.

Any other powers, liabilities, obligations, restrictions,
remedies and procedures that could be enforced in the
UK because of EU law are carried over by section 4 of
the 2018 Act. That includes things like treaties and
directives that are directly effective. It is, however, important
to note that section 4(2)(b) limits the enforceability of
directives to the extent that retained EU law is only the
rights, powers, liabilities, obligations, restrictions, remedies
or procedures arising under an EU directive that are of
a kind that have been recognised by the European
Court or any court or tribunal in the United Kingdom
in a case decided before the end of the transition period.

Paragraph 6 of schedule 1 disapplies those provisions
of EU law to the extent that they are either inconsistent
with or otherwise incapable of affecting the interpretation,
application or operation of any provision made by or
under the Immigration Acts, or otherwise capable of
affecting the exercise of functions in connection with
immigration. The problem is that the carve-out basically
all EU immigration law retained by virtue of paragraph 4,
because
“capable of affecting the exercise of functions in connection with
immigration”

could basically mean just about anything. The question
I am asking the Minister is what EU law that paragraph
applies to. What exactly are the Government trying
to target?
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We get some help from paragraphs 68 and 69 of the
explanatory notes to the Bill, which suggest the Government
may be trying to affect what we have come to call derived
rights cases, in the free movement context. For example,
cases of so-called Zambrano carers. These are situations
where the European Court has recognised that, because
of rights within the European treaties available to European
nationals, certain rights must be given to those nationals
and their family members or carers in order to ensure
that the European national can actually enjoy their EU
rights. I accept that, if one is trying to get rid of free
movement, as the Bill is, these categories would need to
be removed from UK law. That is exactly what ending
free movement means, but if that is the scope of the
Government’s intentions, it should be much clearer in
the Bill.

Unfortunately, paragraph 6 goes much wider than that,
addressing not only provisions made under the Immigration
Acts, as the Minister suggested a few moments ago, but
any matter capable of being seen as in connection with
immigration. That could include, for example, the anti-
trafficking directive, which prohibits removal of a victim
of trafficking if they never received sufficient support
and assistance under article 11 of the directive. Other
directives that could be caught under involving the
exercise of functions in connection with immigration
include the reception conditions directive, which supports
asylum seekers, the EU victims’ rights directive, and
potentially others.

One way of protecting all these directives would be
simply to say that paragraph 6 of schedule 1 does not
affect directives that form part of retained EU law.
After all, the Government’s own explanatory notes do
not identify any directives that they wish to disapply in
the immigration context, even though I accept that the
list in paragraph 69 is described as non-exhaustive.
Alternatively, the Government could list the directives
specifically to be protected, as set out in the explanatory
notes, directly within schedule 1 of the Bill.

I have to say that if the Government do not follow
either of those paths, vital protections for vulnerable
people could be at risk of becoming collateral damage
in the ending of free movement. I am absolutely not
suggesting that the Government intend to remove those
protections, but if they do not intend that, I hope the
Minister can give us clear assurances to that effect
today and explain why they appear to fall within the
scope of the Bill as drafted.

As things stand, the breadth of the language in
paragraphs 6 and a lack of sufficient objective parameters
to ascertain its intended targets make it impossible to
accurately predict which areas of retained EU law could
be affected by the Bill. That is exactly the problem we
were discussing a moment ago in relation to paragraph 4.
It raises fundamental legal concerns. Migrants and
their representatives, Home Office caseworkers and judges
must be able to ascertain with a reasonable degree of
certainty what the law is. Indeed, that is one of the core
lessons learned from the Windrush review carried out
by Wendy Williams. I do not believe that this provision
meets that standard.

Kevin Foster: I thank the hon. Lady for her speech
and her interest in this section of the Bill. To be clear,
paragraph 6 disapplies the directly effective rights deriving
from the EU law that will form part of retained EU law
at the end of the transition period if they are inconsistent

with immigration legislation or affect immigration practices.
They are being repealed so that people cannot in the
future attempt to rely on such directly effective rights to
bypass the system to enter and reside in the UK, other
than under the points-based system. We have been clear
that provision will be made in the EU settlement scheme
for those currently exercising their EU derivative right
of residence in the UK, and that has now been provided,
as I touched on.

Some people have asked for examples of rights that
paragraph 6 would disapply. They include the rights of
Turkish nationals to preferential immigration treatment
under the European Economic Community-Turkey
association agreement. They also include, as the hon.
Member for Stretford and Urmston said, derivative
rights of residents under EU law such as Zambrano
carers, and the Chen, Ibrahim and Teixeira cases, which
will cease from the day that paragraph 6 comes into
force. Those rights stem directly from the treaty on the
functioning of the EU and need to be disapplied because
otherwise people could continue to cite and rely on
them to bypass the future immigration system.

The Government do not intend to use the provisions
to avoid our responsibilities under international law. We
are very clear that our system of protection routes will
continue to operate separately from the system of migration
rules, as they always have. Family migration will not
form part of the points-based system; it will be based
on the family migration rules. The wording has to be the
way it is so that the paragraph is not too wide in scope.
This is about citing it in relation to immigration—trying
to cite an EU right to work in the UK rather than
applying the provision in a situation where we would,
for example, be breaching our international obligations.
As I said during the evidence session on Tuesday, under
statutory instruments and regulations, Ministers cannot
act against international law. We could have a long
constitutional debate about whether Parliament can
still pass primary legislation in relation to international
law, but that is probably not relevant to this particular
schedule.

In essence, the schedule is about being clear that it
will not be possible to use a range of rights to undermine
the points-based immigration system that we are putting
in place. We want to make it clear that EEA and
non-EEA citizens should look to migrate under the
points-based system.

Question put, That the schedule be the First schedule
to the Bill.

The Committee divided: Ayes 8, Noes 5.

Division No. 3]

AYES

Davison, Dehenna

Foster, Kevin

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

NOES

Elmore, Chris

Green, Kate

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

Question accordingly agreed to.

Schedule 1 agreed to.
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Clause 2

IRISH CITIZENS: ENTITLEMENT TO ENTER OR REMAIN

WITHOUT LEAVE

Question proposed, That the clause stand part of the
Bill.

Kevin Foster: I do not expect this clause to be
controversial, but given some of the evidence that we
heard, it may be useful to set out one or two responses,
especially the Government’s long-standing policy on
deportation of Irish nationals. As Committee members
will know, clause 2 protects the status of Irish citizens in
the UK when free movement ends. British and Irish
citizens have enjoyed a unique status and specific rights
in each others’ countries since the 1920s as part of the
common travel area arrangements.

Under clause 2, when free movement ends, Irish citizens
will continue to be able to come to the UK without
permission or restrictions on how long they can stay.
British citizens, as you are probably aware, Sir Edward,
enjoy reciprocal rights in Ireland, again reflecting the
unique historical position of the Republic of Ireland
and the UK.

The clause provides legal certainty and clarity for Irish
citizens by inserting a new section 3ZA into the Immigration
Act 1971. New section 3ZA will ensure that Irish citizens
can enter and remain in the UK without requiring
permission, regardless of where they have travelled from.
This is already the position for those entering the UK
from within the common travel area, but Irish citizens
travelling to the UK from outside the common travel
area currently enter under EEA regulations. This clause
will remove that distinction by giving Irish citizens a
clear status once free movement ends. While that may
not have been impactive, it is there in a technical, legal
sense, which is why this clause is necessary.

12.15 pm

I welcome the written evidence on this issue that has
been provided by Unison and the Immigration Law
Practitioners’ Association. The focus of the evidence is
on the common travel area associated rights of British
and Irish citizens, the equal treatment of citizenship as
it relates to access to public services, and the possible
deportation of Irish citizens. The Government are very
clear that Irish citizens should not require leave unless
they are subject to a deportation order, an exclusion
decision or an international travel ban. Those exceptions
are set out in this clause and reflect current and long-
standing practice, which I understand was set out in a
written ministerial statement in 2007 and remains the
Government’s position.

I confirm that our approach is to deport Irish citizens
only where there are exceptional circumstances or where
a court has specifically recommended deportation, which
is incredibly rare. Committee members will be aware
that we made provision to ensure that, from 1 January 2021,
Irish citizens would be exempt from the automatic
deportation provisions in the UK Borders Act 2007.
That exemption is contained in the Immigration, Nationality
and Asylum (EU Exit) Regulations 2019, laid before
the House in February last year. This clause also amends
section 9 of the Immigration Act 1971 to confirm that
restrictions placed on those who enter the UK from the
common travel area by order under that section do not
apply to Irish citizens.

Furthermore, the clause amends schedule 4 to the
Immigration Act 1971, which deals with the integration
of UK law and the immigration law of the islands:
Jersey, Guernsey and the Isle of Man. That schedule
provides, broadly, that leave granted or refused in the
islands has the same effect as leave granted or refused in
the United Kingdom. The amendments in clause 2
disapply those provisions in relation to Irish citizens, as
they do not require leave under this clause. They also
make it lawful for an Irish citizen—unless, of course,
that citizen is subject to the restrictions referred to
earlier—to enter the UK from the islands, regardless of
their immigration status in the islands.

Clause 2 aims to support the wider reciprocal rights
enjoyed by British and Irish citizens in the other state.
As confirmed in the memorandum of understanding
between the UK and Ireland, signed in May 2019,
citizens will continue to be able to work, study, access
healthcare and social security benefits, and vote in
certain elections when in the other state. Following the
evidence sessions on Tuesday, I make clear that once
free movement rights end, and to the extent those rights
are not protected by the withdrawal agreement, an Irish
citizen in the UK will be able to bring family members
to the UK on the same basis as a British citizen.
Crucially, this is because Irish citizens are considered
settled from the day they arrive in the United Kingdom.
Taken with these wider rights, the clause supports the
citizenship provisions in the Belfast agreement that
enable the people of Northern Ireland to identify as
British, Irish or both as they may so choose, and to hold
both British and Irish citizenship.

Finally, I confirm that the Bill makes no changes to
the common travel area or to how people enter the UK
from within it. Section 1(3) of the Immigration Act 1971
ensures that there are no routine immigration controls
on these routes, and this will continue, including on the
Irish land border. Given the unique and historic nature
of our relationship with Ireland and our long-standing
common travel area arrangements, I hope Members
will agree about the importance of this clause as we
bring free movement to an end.

Holly Lynch: I am grateful to the Minister for a lot of
the clarification in his opening remarks. We welcome
clause 2, and its content is indeed necessary. We will,
however, be asking for some further assurances through
new clause 27, largely to reaffirm what the Minister has
just said. That new clause asks the Secretary of State to

“publish a report detailing the associated rights of the Common
Travel Area”.

We heard from both Alison Harvey and Professor
Ryan that although clause 2 is welcome and offers a
degree of clarity as free movement rights are stripped
away from both Irish and British citizens, as well as
those in Northern Ireland who identify as both, there
are some outstanding areas that require further clarification,
includingthescopeof reciprocalrightsunderthecommontravel
agreement. Clause 2 shows that many of the rights
granted to Irish citizens through the common travel area
are facilitated through freedom of movement. If not in
the present Bill, do the Government plan to legislate to
enshrinetheprovisionsof thecommontravelareaasreciprocal
rights, rather than purely as changeable administrative
arrangements, and, if so, when?
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As Professor Ryan highlighted on Tuesday, more must
be done to clarify the status of acquisition of British
nationality, for British-born children, children born to
Irish parents and Irish citizens wanting to naturalise.
At the moment it is incredibly hard to ascertain the
exact immigration status of those individuals and to
know, for example, whether they have time limits on their
visas or have ever breached immigration laws. If the
Government truly want to redefine the British immigration
system, they must answer those questions to clear up
the ambiguity surrounding British citizenship law.

I am sure that the Minister will understand some of
the nervousness about deportations. He referred to it in
his opening remarks on the clause. To give the Committee
some context to work with, I asked Professor Ryan at
column 35 in the evidence sitting on 9 June whether he
was aware of examples in recent history when an Irish
citizen had been deported, either because a court had
recommended deportation on sentencing, or because a
Secretary of State had concluded, owing to the exceptional
circumstances of the case, that the public interest required
deportation. If I am not mistaken, the Scottish National
party spokesperson also put a similar question to Alison
Harvey. No specific examples could be provided. If the
Minister is aware of any, I should welcome it if he
would share them with the Committee to support the
discussion.

We still do not know the Government’s proposed
threshold for deportation of Irish citizens. It would be
helpful if that could be clarified. Ideally, the Government
would enshrine that in legislation or at least make a
commitment during the passage of the Bill to state
explicitly how deportation and exclusion will be used
for Irish citizens in future. Professor Ryan has said that
owing to the arrangements in the common travel area
the threshold for deportation and exclusion of Irish
citizens is notionally higher than that of other nations.
Seemingly, it is more rarely, if ever, exercised.

As I have mentioned, the Good Friday agreement
allows people born in Northern Ireland the right to
identify exclusively as Irish or British, or as both. Irish
citizens are referred to in the Bill, so can we assume that
that reference includes Northern Ireland-born citizens
who do not identify as British? If so, will the Minister
make it clear in the Bill that people in Northern Ireland
who identify exclusively as Irish, per the Good Friday
agreement, are exempt from deportation and exclusion?

Without such a commitment, there is inevitably some
anxiety. Alison Harvey made a case for mitigating the
risk through the right to abode. If that were implemented,
it would guarantee a raft of citizenship rights, so I
welcome feedback from the Minister on that approach.
As well as clarifying the status of Northern Irish citizens
who identify solely as Irish, the right to abode would
also alleviate the loophole through which someone with
an Irish passport is not granted protections on arriving
in the UK, because they have travelled from a country
outside the common travel area.

We are supportive of the clause and will not oppose
it, but will return to some of its content in debate on
new clause 27.

Stuart C. McDonald: Given what the Minister and
shadow Minister have said, I can, I hope, be helpfully
brief. I am grateful to the Minister for clarifying the
position on deportation, but the shadow Minister raises
a reasonable point. The Minister has clarified the policy—

but why not put it on the face of the Bill? I very much
welcome the Minister’s confirmation of how Irish nationals
will be able to come from outside the CTA with family
members. It is a welcome clarification.

I want briefly to refer to the broader issue of common
travel area rights. We are often told about the historic
common travel area, and the fact that the rights go back
many decades. That is true, but in recent years most of
those rights have become embedded in and entangled
with free movement rights. In the Bill, we are repealing
those rights but not replacing them with common travel
area rights. The Government keep talking about reciprocal
rights, but we need them to be set down in statute.

So far, as the Minister said, there seems to be a
non-binding memorandum of understanding with the
Government of Ireland, and a Government position
paper, setting out the fact that there will be rights to
work, study, social security and healthcare access, and
vote. For the Irish Human Rights and Equality
Commission, essentially those CTA rights are “written
in sand” and for the Committee on the Administration
of Justice the CTA can be characterised by loose
administrative arrangements of provisions that can be
altered at any time. So we need to return to this issue of
when we will actually see a detailed scheme of rights for
the common travel area.

There is some urgency about this matter, because at
the moment, for example, there are people in Northern
Ireland who choose to be Irish citizens and who have
the option of applying under the EU settled status
scheme, but they will have to make that decision without
really knowing how the benefits of the EU settled status
scheme compare with the benefits of the common travel
area scheme, because that has not been spelled out in
great detail yet. There are practical issues that have been
flagged up by the organisations I have mentioned about
cross-border rights to access healthcare and education,
and so on. All these questions need to be answered, and
fairly urgently.

Finally, I will echo what the shadow Minister said
about Alison Harvey’s evidence on the right of abode,
and I would be interested to know whether the Government
are considering achieving some sort of resolution of
these issues by using the right of abode. However, we
will return to these issues when we debate the new
clause that the shadow Minister has tabled.

I welcome clause 2, but we still have a considerable
way to go in making sure that the common travel area
persists and works properly, and that folk know where
they stand.

Kevin Foster: I thank the SNP and Labour spokespersons
for their overall support of the clause. I think I have
been clear that there is a very strong commitment to the
common travel area. Elements of its operation are
inevitably required due to the provisions of the Belfast
agreement, which is actually international law; it is a
treaty between the United Kingdom and the Republic
of Ireland, so it is not something that can just be
amended on a whim. Far from it—it is underpinned by
the strong consent of both communities, north and
south, as expressed in referendums at the time it went
through.

The commitment of both Governments to the common
travel area has persisted for decades and will continue
to do so. Irish citizens can apply to the European
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[Kevin Foster]

settlement scheme. I do not see any detriment that
would come to them from doing so, but neither is there
a requirement for them to do so, given the clarity that
the clause brings to their rights within the United
Kingdom. To be absolutely clear, the clause looks to
remove that difference in the technical definition between
an Irish citizen who has arrived in the United Kingdom
on, for the sake of argument, the Eurostar from France,
as opposed to arriving in the United Kingdom on a
plane from Dublin.

It is probably worth saying that it would be interesting
to work out how that definition could have actually
affected someone’s life, apart from some of their more
theoretical rights. However, I will be clear on that front
that the Bill removes that difference. For an Irish citizen
within the United Kingdom, it applies regardless of
which country they travel from—whether they have
travelled to the United Kingdom from within the common
travel area or, for example, from the United States of
America—[Interruption.] I am glad that the hon. Member
for Halifax was reassured by that.

Effectively, Irish citizens become identified —I accept
that this is perhaps a slightly controversial thing to say
in the context of people’s identity—as British in our
system of migration. Effectively, their Irish passport
becomes equivalent to a UK national’s passport.

As for the provisions around deportation, I was asked
whether there was a particular example. My officials in
the Home Office have spent some time over the last week
or two trying to find an example under current legislation
—not under legislation, perhaps, from previous eras—of
someone being deported from the United Kingdom to
the Republic. We struggled; so far, I cannot find a
specific example. I do not see any Member of the
Committee who is about to jump up and give me an
example, in order to contradict me on that point.

In particular, we are not aware of there ever having
been, even at the heights of the troubles, a particular
stream of deportation from Northern Ireland into the
Republic. Partly, that is because we would all have to
question the practical effect of deporting someone from
County Londonderry to County Donegal; how on earth
would anyone effectively enforce that in any way? Also,
however, the spirit between the two Governments has
been very much that we respect the rights of those who
are there and, to be clear, that is set out in a 2007 written
ministerial statement. That was not done under a
Government formed by my party. The written ministerial
statement has been there for 13 years. I wrote to the
Irish Government about the fact that the provisions
were in the Bill, and we have not received negative
representations. The minimum threshold would have to
be an offence that carried a 10-year prison sentence, so
we are talking about very serious criminal offending, or
the court would have to recommend it.

12.30 pm

It is not right to specify such things in a Bill. There
might be a circumstance around national security, but it
would have to be exceptional, given the very good
relationship we enjoy with the Republic of Ireland. I
understand it does not have provision in its law for the
deportation of UK citizens, although I am not an
authority on the law of the Republic of Ireland. If, for
example, the four neo-Nazis who were convicted this

week decided to head to Dublin, and the Irish Government
decided that that was not conducive to public order in
Ireland, I do not think we would object if they decided
they did not wish to have those people in the Irish
Republic. The clause brings clarity and ends the technical
legal distinction. It sets out clearly in primary legislation
the position of Irish citizens in the United Kingdom.

The scope of the Bill is narrow. It is not intended to
set out nationality provisions. We had a long debate
about that. The Government are not looking to introduce
right of abode for people of Northern Ireland, but we
will remain steadfast in our commitment under international
law to the Belfast agreement and what it symbolises in
the peace process in Northern Ireland.

Question put and agreed to.

Clause 2 ordered to stand part of the Bill.

Clause 3

MEANING OF THE “IMMIGRATION ACTS” ETC

Question proposed: That the clause stand part of the
Bill.

Kevin Foster: The clause is minor and technical in its
nature, but it is important for the implementation of the
Bill and for a fully functioning statute book. Effectively,
it states that the Bill will be one of the Immigration
Acts. I commend the clause to the Committee.

Holly Lynch: There is so little in clause 3 that we will
not make a contribution to it.

Question put and agreed to.

Clause 3 accordingly ordered to stand part of the Bill.

Clause 4

CONSEQUENTIAL ETC. PROVISION

Stuart C. McDonald: I beg to move amendment 2, in
clause 4, page 2, line 34, leave out “appropriate” and
insert “necessary”
This amendment would ensure that the Secretary of State may only
make regulations which are necessary rather than those which the
Minister considers appropriate.

The Chair: With this it will be convenient to discuss
the following:

Amendment 3, in clause 4, page 2, line 34, leave out “,
or in connection with,”
This amendment would narrow the scope of the powers provided to the
Secretary of State in Clause 4, as recommended by the House of Lords
Delegated Powers and Regulatory Reform Committee in connection
with the equivalent Bill introduced in the last session of Parliament.

Amendment 20, in clause 4, page 2, line 35, leave out
“this Part” and insert “Schedule 1”
This amendment seeks to limit the scope of the power in Clause 4 to
matters concerning the ending of retained EU law rights that currently
preserve free movement and immigration-related rights.

Amendment 21, in clause 4, page 2, line 35, at end
insert—

‘(1A) The power to make regulations under subsection (1) may
only be exercised within the period of one year from the day on
which this Act is passed.

(1B) Regulations made under subsection (1) shall cease to have
effect after a period of two years from the day on which this Act
is passed.”

This amendment would restrict the use of the Henry VIII powers
contained in Clause 4 to a period of one year from the date of the Act
being passed; and would prevent any changes to primary legislation
made by exercise of these powers having permanent effect unless
confirmed by primary legislation.
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Amendment 4, in clause 4, page 3, line 6, leave out
subsection (5).

This amendment would narrow the scope of the powers provided to the
Secretary of State in Clause 4, as recommended by the House of Lords
Delegated Powers and Regulatory Reform Committee in connection
with the equivalent Bill introduced in the last session of Parliament.

Amendment 15, in clause 4, page 3, line 8, at end
insert—

‘(5A) The Secretary of State may make regulations under
subsection (1) only if satisfied that the regulations would have no
detrimental effect on the children of EEA and Swiss nationals
resident in the United Kingdom.

(5B) Before making regulations under subsection (1) the
Secretary of State must lay before Parliament, and publish, a
statement explaining why the Secretary of State is satisfied as
mentioned in subsection (5A).”

Amendment 22, in clause 4, page 3, line 8, at end
insert—

‘(5A) Regulations under subsection (1), in relation to persons
to whom the regulations apply under this Act, shall be made in
accordance with the following principles—

(a) Promotion of family life, particularly that between
children and their parents and that between partners;

(b) That persons in the United Kingdom should have a
right of appeal to the First-tier Tribunal against any
decision to refuse leave remain, to curtail leave to
enter or remain or to make a deportation order;

(c) that where leave to remain is given—

(i) on account of a person’s long residence in the
United Kingdom; or

(ii) to a person whose continuous residence in the
United Kingdom includes five years of that
person’s childhood; or

(iii) to a child who has lived in the United Kingdom for
a period of seven continuous years;

that leave is given for an indefinite period;

(d) that leave to enter or remain given to a person for the
purpose of establishing or continuing family life in
the United Kingdom is not subject to a condition
restricting work, occupation or recourse to public
funds; and

(e) ensure that no change to immigration rules or fees is
made—

(i) unless sufficient public notice has been given of that
change to ensure any person affected by the change
who is already in the United Kingdom with leave
to enter or remain has reasonable opportunity to
adjust their expectations or circumstances before
the change takes effect; or

(ii) that would require a person given leave to enter or
remain for the purpose of establishing or continuing
family life in the United Kingdom to satisfy more
restrictive conditions for the continuation of their
stay than were required to do so at the time the
person was first given leave for this purpose.”

This amendment seeks to ensure that exercise of the delegated powers
in clause 4(1) is guided by certain principles.

Amendment 12, in clause 8, page 5, line 40, at end
insert—

‘(4A) Section 4 and section 7(5) expire on the day after the day
specified as the deadline under section 7(1)(a) of the European
Union (Withdrawal Agreement) Act 2020.”

Stuart C. McDonald: I am pleased to speak in support
of the amendments. At this stage I expect to get the
Government Members excited because I am urging
them to take back control, by which I mean take back
control of immigration policy from the Home Office

and keep MPs in a job. Like most hon. Members I have
become familiar with the broad powers of delegated
legislation and sweeping Henry VIII powers in recent
years through both immigration legislation and more
recently through Brexit. The Government are taking
increasingly more and more powers to rewrite not only
subordinate legislation but primary Acts of Parliament
with very little constraint. I do not think that anyone
here would dispute that in certain circumstances such
powers can be sensible and useful, but they should be
exceptional and limited. Instead, the practice has become
so routine that if it goes on we might as well shut down
Parliament or end its role as a legislator.

I am grateful to the witnesses who spoke on Tuesday
and to the organisations that provided briefings, including
the Law Society of Scotland, Amnesty International,
the Immigration Law Practitioners’ Association, Justice,
Liberty, the Equality and Human Rights Commission
and others. There are big concerns about this clause.

In tabling the amendments I have also relied on the
report of the House of Lords Delegated Powers and
Regulatory Reform Committee and its 46th report in
the last Session, which was an analysis of the predecessor
Bill. It is fair to say that their lordships were not
impressed with clause 4. It is noticeable that they went
out of their way to prepare the report in advance of
Committee stage so that we could benefit from their
advice. I regret that the Home Office is still not listening
to that sage advice at all.

The sweeping power is set out first in clause 4(1),
where the Home Secretary can make any provision that
she thinks “appropriate” in relation to the whole of part 1
—in other words, related to free movement. Clause 4(2)
makes it clear that this can include amending any Act of
Parliament as well as retained EU legislation. There are
various subsections about the procedures that would be
required to be used when exercising those powers, which
is something that I suspect we will return to later.

The word that appears several times in the House of
Lords report is “significant”. Their lordships had significant
concerns about significant delegation of powers from
Parliament to the Executive on such a significant issue that
concerns a significant number of people. Amendments 2,
3, 20, 21 and 4 are designed to cut those powers done to
size and to keep MPs in a job. It is quite informative to
look at the explanatory memorandum to the same Bill
from this time last year. The memorandum explains, for
example, how the powers would be used to set up
appeal rights for EEA nationals. All those things have
already been taken care of in the year that has passed,
yet nothing has changed in the formulation of clause 4.
The Government still say they need such powers, even
though they have done everything that they envisaged
using those powers for in the explanatory memorandum
from this time last year.

The European Union (Withdrawal Agreement) Act 2020
was passed at the start of the year, and it contains a
whole part on citizens’ rights of residence, frontier
workers, deportation appeals, non-discrimination and
so on. It includes extensive powers of delegated legislation
as well, but at least they are constrained by the requirement
that they should be exercised in order to implement the
provisions of the withdrawal agreement that relate to
citizens’ rights. As I say, a lot of what the Government
originally envisaged they would use these powers for
has already been accomplished.
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Amendment 2 refers to an argument that we have had
many times before. It is about requiring use of the
powers to be “necessary” rather than merely considered
appropriate by the Minister. Again, there is no genuine
objection to being able to make rules if we suddenly
have to make changes for a deal or a no-deal situation
in the future relationship, but that should not just be at
the whim of Ministers deciding what is appropriate and
what is not. Their lordships and various stakeholders
have recommended a test of necessity, and that is what
is in amendment 2.

Amendment 3 is probably the most critical amendment
and takes out the words “in connection with”. I refer
again to the House of Lords Committee report, which
said:

“We are frankly disturbed that the Government should consider
it appropriate to include the words ‘in connection with’. This
would confer permanent powers on Ministers to make whatever
legislation they considered appropriate, provided there was at
least some connection with Part 1, however tenuous; and to do so
by negative procedure regulations”.

So their lordships are not very happy at all with what
the Government propose.

Amendments 20 and 21 come from the House of
Lords Committee report, but there have been perfectly
sensible suggestions from Amnesty International, with
similar ideas from other stakeholders. Amendment 20
would limit the scope of powers so that regulations
cannot be made in relation to any old provision in
part 1; they must relate specifically to schedule 1. Again,
I emphasise that it can be acceptable to have limited
powers in order to tidy up the statute book and the
detailed list of provisions in the schedule. As matters
stand, however, clause 2 means that we could have
sweeping changes made to the rights of Irish citizens on
the whim of the Secretary of State. Indeed, on the face
of it, delegated powers could be used to alter clause 4 in
order to increase the Executive’s powers yet further.
That cannot be acceptable.

Amendment 21 would put a simple sunset clause of
one year on the use of these powers. Should the Government
have not tidied up the statute book by this time next
year, something seriously wrong will have happened.
Alternatively, something seriously positive will have
happened and we will have extended the transition
period by a couple of years. In either case, there will be
plenty of time to legislate afresh. Everyone gets the
argument that sweeping powers should not be left on
the statute book forever; hence the sunset clause.

Amendment 22 puts a sunset clause on changes made
by subordinate legislation. If the Minister really thinks
there is such a rush that he cannot proceed by primary
legislation, he should make the regulations. He should
then come back to the House of Commons with a proper
Bill, so that we can do our job as legislators and decide
whether to keep those provisions in force or let them
lapse.

In some ways, I am just sticking up for MPs. I want us
to be able to continue to be the primary legislators in
the field of immigration law and that we should start
taking back some control from the Home Office.

Holly Lynch: I rise to speak to amendment 12, as well
as demonstrate support for amendments 2 to 4, which also
have our full support. With your permission, Sir Edward,

I will focus my comments on the amendments relating
to the transfer of powers in clause 4, and my hon.
Friend the Member for Stretford and Urmston will
speak specifically to amendment 15, which is part of
this group but is on a slightly different issue and relates
to the impact that this legislation will have on children.

It is a pleasure to follow the SNP spokesperson, the
hon. Member for Cumbernauld, Kilsyth and Kirkintilloch
East, who made an articulate speech on the concerns
about the Henry VIII powers. The reason we are all here
physically today and not fulfilling our duties from home
is this Government’s commitment to parliamentary scrutiny.
Unfortunately, this transfer of powers seems to be
inconsistent with that approach.

The arguments were incredibly well rehearsed on
Second Reading during the previous Parliament, in
Committee and in the House of Lords Delegated Powers
and Regulatory Reform Committee, as we have already
heard. That is why it is so disappointing that the
Government have not reflected on that feedback and
adapted their approach.

Clause 4 as it stands confers an extremely wide power
on the Home Secretary to make whatever legal amendments
they consider appropriate in consequence of, or in
connection with, any provision of the immigration part
of the Bill. That includes the ability to amend primary
legislation. I am sympathetic to the Government’s stated
intention behind the clause—namely, that it will ensure
coherence across the statute book following the substantial
changes brought about by the ending of free movement,
and deliver the required tweaks to legislation. However,
clause 4 is drafted so widely that it could relate to
almost any aspect of immigration law, and given that
there is no time restriction on the clause or the powers
within it, the concern is that there is potential for those
powers to be used far beyond the aims of this Bill.

Adrian Berry of the Immigration Law Practitioners’
Association, whom we heard from earlier this week,
commented on the powers referenced in the Bill, including
in clause 4(5). During that evidence session, he said:

“How is the ordinary person, never mind the legislator, to
know whether the law is good or not…if you draft like that? You
need to make better laws. Make it certain, and put on the face of
the Bill those things that you think are going to be disapplied
because they are inconsistent with immigration provisions. There
must be a…list in the Home Office of these provisions and it
would be better if they are expressed in the schedule to the
Bill.”––[Official Report, Immigration and Social Security Co-ordination
(EU Withdrawal) Public Bill Committee, 9 June 2020; c. 52,
Q106.]

He went on to confirm that any responsible Opposition
would have to table the amendments in this group in the
absence of that list.

As we have heard, amendment 2 would replace the
word “appropriate” with “necessary” in clause 4, line 34
on page 2 of the Bill, and amendment 3 would leave out
“, or in connection with,” on the same line. With
amendment 4, we seek to leave out subsection (5) altogether.
We are also supportive of amendment 20.

On the specific proposed changes, as has already been
said, the Lords Delegated Powers and Regulatory Reform
Committee considered the almost identical version of
the Bill in the 2017-19 Parliament. It said:

“We are frankly disturbed that the Government should consider
it appropriate to include the words ‘in connection with’. This
would confer permanent powers on Ministers to make whatever
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legislation they considered appropriate, provided there was at
least some connection with Part 1, however tenuous; and to do so
by negative procedure regulations”.

The Committee expressed significant concerns about
subsection (5), recommending that it be removed altogether,
which is exactly what we are seeking to do,

“unless the Government can provide a proper and explicit justification
for its inclusion and explain how they intend to use the power.”

The reason is that

“it confers broad discretion on Ministers to levy fees or charges
on any person seeking leave to enter or remain in the UK who,
pre-exit, would have had free movement rights under EU law.”

I argued on Second Reading that this approach is bad
not just for parliamentary democracy, but for our public
services and for the economy—a sentiment shared by
the London Chamber of Commerce and Industry in an
evidence session this week. Parliamentary scrutiny is
the most effective way for stakeholders to work with
MPs to shape legislation to respond to the needs of the
country, and they are being denied that opportunity
with the transfer of powers in this clause. The Immigration
Law Practitioners’ Association, the British Medical
Association, London First, Universities UK, the National
Union of Students, trade unions and the Children’s
Society are just a sample of the cross-section of
organisations that have all expressed concerns that this
transfer of powers to the Executive is not the way to
develop quality and robust legislation.

During the attempted passage of the Bill in the last
Parliament, the then Minister, the right hon. Member
for Romsey and Southampton North (Caroline Nokes),
set out a number of reasons why the powers in clause 4
were necessary. As the SNP spokesperson has already
said, a number of those reasons have since been addressed,
yet the powers remain.

Since then, almost all those powers have been rendered
irrelevant by the passage of other pieces of primary and
secondary legislation. I will rebut just a couple of arguments.
The then Minister said:

“In the unlikely event that we leave the EU without a deal, the
power will enable us to make provision for EEA nationals who
arrive after exit day but before the future border and immigration
system is rolled out”.

There is now a deal on citizens’ rights in place, so they
will not be affected by negotiations on the future
relationship.

The then Minister also said that the clause would
allow the Government to

“align the positions of EU nationals and non-EU nationals in
relation to the deportation regime”.—[Official Report, Immigration
and Social Security Co-ordination (EU Withdrawal) Public Bill
Committee, 26 February 2019; c. 183-84.]

However, regulation 17 of the Immigration, Nationality
and Asylum (EU Exit) Regulations 2019 makes
amendments to deportation thresholds, so it is unclear
why any further transfer of power is necessary in the
Bill.

12.45 pm

Amendment 12 is our attempt to make the powers
time-limited, by tying them to the end date of the EU
settlement scheme. Those powers are contained in section 7
of the European Union (Withdrawal Agreement) Act 2020.
As yet, no regulations have been made under those
powers. The amendment would ensure that the powers
would not extend indefinitely and that they could be

used only up until the date when matters under the EU
settlement scheme had been resolved and the scheme
was therefore closed.

Clause 5 presents similar issues, which we will get to,
and a second grouping of amendments is largely
consequential on the amendments under discussion, as
they all seek to restrict the powers transferred to the
Executive under clause 4. We on the Labour Benches felt
that, at Tuesday’s evidence session, the remarks of Richard
Burge, of the London Chamber of Commerce, summed
it up. When he spoke about the powers in the Bill,
he said:

“It is up to you in this House to decide how you use legislation
to maintain scrutiny of Government. We would ask that, whatever
means are chosen—through primary legislation or regulation—it
is done in a transparent way and involves us. Instead of us in
business being told what is happening, we should be involved in
those discussions and make them as transparent as possible. As
far as I can see, employment and immigration are not a national
security issue; it could be discussed much more openly and
transparently. We can resolve differences through public dialogue
rather than through private discussion.”––[Official Report, Immigration
and Social Security Co-ordination (EU Withdrawal) Public Bill
Committee, 9 June 2020; c. 13, Q20.]

I very much hope that the Minister has reflected on that
request.

Kate Green: Amendment 15, tabled in my name and
those of my hon. Friends, aims to place the welfare of
children at the heart of the way in which Ministers
exercise their powers under clause 4. Children’s wellbeing
is of central importance, both in UK law and to comply
with our international obligations. We are a signatory
to the UN convention on the rights of the child and
to the global compact on migration, which contains
38 paragraphs on the welfare and treatment of children.

Domestically, the Children Act 1989 sets out the
principle of the paramountcy of the welfare of children
in matters relating to their care. Section 55 of the
Borders, Citizenship and Immigration Act 2009 provides
that immigration functions must be discharged with
regard to the need to safeguard and promote the welfare
of children who are in the United Kingdom. With
all that in place, the Committee may feel that we already
have a framework that adequately protects children’s
interests in immigration matters. However, the powers
conferred on Ministers by clause 4 are very broad, and
the way in which they are exercised could have a significant
impact on children, whose best interests could be
overlooked.

My amendment would embed protection against that
happening as freedom of movement is ended. It would
ensure that policies and rules introduced under the
provisions of clause 4 can have no detrimental effect on
the children of EEA and Swiss nationals who are resident
in the United Kingdom, and would require the Secretary
of State to publish and lay before Parliament a statement
to explain why he or she is satisfied that that is the case.

The loss of free movement rights in the Bill means
that some EEA national children will inevitably fall
within the ambit of immigration legislation in the future.
Some will be new arrivals to the UK, and others will
have been here already but failed to secure the status to
which they are entitled, becoming undocumented and
subject to the compliant environment as a consequence.

Let me say a word briefly about the children who are
at risk of being detrimentally affected, starting with
those already in the UK who may none the less have
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[Kate Green]

failed to secure status. The number of such children
could be substantial. The Refugee and Migrant Children’s
Consortium estimates that there were as many as 751,000
non-Irish EEA and Swiss national children in the UK
in 2019, but only 415,140 grants of status were made to
children under the EU settlement scheme as at the end
of March this year. Some of those children will be very
vulnerable. My hon. Friends and I tabled new clause 58,
which would secure status for looked-after children and
young people leaving care, and I hope the Committee
will have the opportunity to debate it in the days to
come.

The impact of the Bill’s provision on those eligible for
status who fail to apply is not limited to looked-after
children alone. For example, parents may not understand
whether their UK-born children are automatically
British, whether they need to apply to register as British,
or whether they should apply to the EU settlement
scheme. The complexity of the system and the lack of
access to advice means that some children may miss out
on getting status or fail to obtain the highest status to
which they are entitled. Some may be granted only
pre-settled status and will need to be reminded to apply
for settled status after five years or risk losing their right
to remain in the UK.

Another group of children about whom I am concerned
is those who have been in custody. Like adults, children
applying to the EU settlement scheme are affected by
time spent in custody. As well as not counting towards
the five-year qualification period for settled status, periods
in custody also reset the clock. Any child who spends
time in custody will have to recommence their journey
to qualify for settled or pre-settled status upon their
release. That represents a troubling anomaly in the
treatment of children who offend. Our criminal justice
system generally takes the view that juvenile criminal
behaviour should be treated differently from adult criminal
behaviour, but that is not the case in relation to the EU
settlement scheme. Is the Minister able to say how many
children have been or may be unable to secure settled
status as a result of that provision?

The examples I have cited are just that: examples.
Any EEA and Swiss national children who do not secure
status—those who were born here and those arriving in
the future—could be affected by rules that may be
introduced under the powers in clause 4. Hon. Members
have already identified a number of potential harmful
effects on EEA nationals, including children, as a result
of the abolition of free movement and the imposition of
new or more stringent rules. Some are reflected in the
amendments and new clauses we have tabled and include
the impact of fees and charges on citizenship applications;
data-sharing policies; the application of income thresholds
for the admission of family measures, including parents
and children; no recourse to public funds conditions,
which can affect children; the position of unaccompanied
asylum-seeking children; and provisions relating to
detention, deportation and removal. As we discussed
earlier, schedule 1 may disapply certain provisions of
EU law or EU-derived rights, and that, too, could affect
children in some cases, such as those who are victims of
crime or trafficking.

In all those circumstances, my amendment would
provide assurance that the impact of any rules made
using the powers in clause 4 would be subject to the

requirement that they have no detrimental effect on the
children of EEA and Swiss nationals resident in the
UK, whatever led them to be here and whatever their
status while here.

The second limb of my amendment refers to the
requirement to produce a report to Parliament, which
would impel the Home Office to develop processes to
undertake a systematic assessment of the impact on
children of any planned new immigration rules, which
does not appear to happen routinely at the moment.
Such an approach would also underpin a best interests
approach to the application of immigration rules in
individual decisions, buttressing the provisions of section 55
of the Borders, Citizenship and Immigration Act. Again,
there is little sign that a systematic approach to children’s
best interests is embedded in Home Office decision
making, and the requirement for immigration rules to
protect children’s rights and interests must be supported
in the design of decision-making processes and appropriate
staff training. I hope the Minister will accept my
amendment.

Stuart C. McDonald: I apologise, Sir Edward, but in
my excitement over the Henry VIII clause and various
other delegated powers, I forgot to speak to amendment 22,
so I will speak to it briefly. It is slightly different from
the amendments I spoke to earlier, which sought to rein
in the powers the Home Office is trying to give itself in
clause 4. Amendment 22 is more about setting out some
guidance as to how those powers should be used, and to
set out some principles. I, and I dare say any MP, could
come up with 10 or 20 principles by which we would like
the Home Office to abide. I have discussed these proposals
with Amnesty International and they are good examples
of the sort of framework we should provide at the
Home Office, rather than giving it a blank cheque to
introduce whatever system it sees fit.

The first of the amendment’s five principles is that these
rules should be exercised to promote family life. Why have
we allowed the Government to deliver tens of thousands
of what England’s Children’s Commissioner called “Skype
families”, separated by some of the most draconian anti-
family migration rules in the world? Why did we watch
as the Home Office simply withdrew the concession that
generally allowed families with children who had been
here seven years to settle permanently? The amendment
would lay down a principle that would guide the Home
Office to exercise its delegated functions in a way that
promotes family life rather than undermining it.

The second principle relates to appeal rights. Everyone
in this room believes in the rule of law, a facet of which
is that a person should have a ready and accessible
means of challenging their removal from the country in
which they have made their home. To disagree with that
simple proposition would be to ignore some of the key
lessons from Windrush.

Thirdly, we need to stop putting so many people
through a tortuous process before they have security of
residence in this country. If people have been here for
years on end, especially during childhood, why are we
charging them many thousands of pounds over a 10-year
period, with application after application after application?
It is a disaster for the families affected and a total waste
of Home Office time and resource. Let people move on.

Fourthly, if people are here for family reasons and
fall on hard times, do we really want to say that they will
just have to suffer and that the safety net we provide for
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others in a similar situation should not be available to
them? If people are here to accompany family, why are
we saying to them that they have to put their lives on
hold and that they cannot seek work? These features of
our immigration system are regressive, counter-productive
and, frankly, prehistoric.

Finally the fifth principle is about treating people
fairly and not pulling the rug from under their feet once
they are here. Of course, rules and policies will change
from time to time, but it is highly regrettable that we
allow people to come to the UK on a particular visa
route and then change the rules so that they apply not
just to new people coming in but to those who are
already here, making it difficult, if not impossible, for
them to remain. A perfect example was the change to
the financial threshold for tier 2 visa holders seeking
settlement. Imagine if someone has been here for three
or four years and met all the salary requirements, only
for the Home Office to then say, with a year to go, “This

was the salary threshold you had before, but actually we
have upped it by £5,000 or £6,000 or £7,000.” That is a
retrospective rule change, and it is totally unfair to
operate it in that way.

I could have added many more principles to those I
would like to see guiding the Home Office. These principles
say that if we are going to give the Home Office these
powers, we want them to be exercised in the interests of
family, the rule of law and stability, protecting against
retrospective rule changes and providing financial security.
For too long, the Home Office has disregarded those
principles. It is time that we as MPs say that it should
stop doing that.

1 pm

The Chair adjourned the Committee without the Question
being put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 11 June 2020

(Afternoon)

[GRAHAM STRINGER in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

Clause 4

CONSEQUENTIAL ETC. PROVISION

Amendment proposed (this day): 2, in
clause 4, page 2, line 34, leave out “appropriate” and
insert “necessary”—(Stuart C. McDonald.)
This amendment would ensure that the Secretary of State may only
make regulations which are necessary rather than those which the
Minister considers appropriate.

2 pm

Question again proposed, That the amendment be
made.

The Chair: I remind the Committee that with this we
are discussing the following:

Amendment 3, in clause 4, page 2, line 34, leave out “,
or in connection with,”
This amendment would narrow the scope of the powers provided to the
Secretary of State in Clause 4, as recommended by the House of Lords
Delegated Powers and Regulatory Reform Committee in connection
with the equivalent Bill introduced in the last session of Parliament.

Amendment 20, in clause 4, page 2, line 35, leave out
“this Part” and insert “Schedule 1”
This amendment seeks to limit the scope of the power in Clause 4 to
matters concerning the ending of retained EU law rights that currently
preserve free movement and immigration-related rights.

Amendment 21, in clause 4, page 2, line 35, at end
insert—

‘(1A) The power to make regulations under subsection (1) may
only be exercised within the period of one year from the day on
which this Act is passed.

(1B) Regulations made under subsection (1) shall cease to have
effect after a period of two years from the day on which this Act
is passed.”

This amendment would restrict the use of the Henry VIII powers
contained in Clause 4 to a period of one year from the date of the Act
being passed; and would prevent any changes to primary legislation
made by exercise of these powers having permanent effect unless
confirmed by primary legislation.

Amendment 4, in clause 4, page 3, line 6, leave out
subsection (5).
This amendment would narrow the scope of the powers provided to the
Secretary of State in Clause 4, as recommended by the House of Lords
Delegated Powers and Regulatory Reform Committee in connection
with the equivalent Bill introduced in the last session of Parliament.

Amendment 15, in clause 4, page 3, line 8, at end
insert—

‘(5A) The Secretary of State may make regulations under
subsection (1) only if satisfied that the regulations would have no
detrimental effect on the children of EEA and Swiss nationals
resident in the United Kingdom.

(5B) Before making regulations under subsection (1) the
Secretary of State must lay before Parliament, and publish, a
statement explaining why the Secretary of State is satisfied as
mentioned in subsection (5A).”

Amendment 22, in clause 4, page 3, line 8, at end
insert—

‘(5A) Regulations under subsection (1), in relation to persons
to whom the regulations apply under this Act, shall be made in
accordance with the following principles—

(a) Promotion of family life, particularly that between
children and their parents and that between partners;

(b) That persons in the United Kingdom should have a
right of appeal to the First-tier Tribunal against any
decision to refuse leave remain, to curtail leave to
enter or remain or to make a deportation order;

(c) that where leave to remain is given—

(i) on account of a person’s long residence in the
United Kingdom; or

(ii) to a person whose continuous residence in the
United Kingdom includes five years of that
person’s childhood; or

(iii) to a child who has lived in the United Kingdom for
a period of seven continuous years;

that leave is given for an indefinite period;

(d) that leave to enter or remain given to a person for the
purpose of establishing or continuing family life in
the United Kingdom is not subject to a condition
restricting work, occupation or recourse to public
funds; and

(e) ensure that no change to immigration rules or fees is
made—

(i) unless sufficient public notice has been given of that
change to ensure any person affected by the
change who is already in the United Kingdom
with leave to enter or remain has reasonable
opportunity to adjust their expectations or
circumstances before the change takes effect; or

(ii) that would require a person given leave to enter or
remain for the purpose of establishing or
continuing family life in the United Kingdom to
satisfy more restrictive conditions for the
continuation of their stay than were required to
do so at the time the person was first given leave
for this purpose.”

This amendment seeks to ensure that exercise of the delegated powers
in clause 4(1) is guided by certain principles.

Amendment 12, in clause 8, page 5, line 40, at end
insert—

‘(4A) Section 4 and section 7(5) expire on the day after the day
specified as the deadline under section 7(1)(a) of the European
Union (Withdrawal Agreement) Act 2020.”

The Parliamentary Under-Secretary of State for the
Home Department (Kevin Foster): It is a pleasure to
serve under your chairmanship this afternoon, Mr Stringer.
This group of amendments raises important issues about
the scope of the regulation-making power in clause 4. I
would like to thank the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East for speaking to his
amendments and for the effort he has put into them. I
know that he has a strong interest in the use of the
power in clause 4, as he had when the Bill was previously
in Committee, in 2019. However, despite the explanations
given to him then, he appears still to be misinformed
about how the Government are planning to use this
power, and I hope that my response will help. A lot has
been said today and in the evidence sessions about this
power granting Ministers a blank cheque. That is not
the case, and if you will permit me, Mr Stringer, I will
set out how we intend to use the power and respond to
the hon. Member’s amendments as I do so.
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The power is intended to enable three broad things
via regulations. The first is to ensure that our laws
operate coherently once freedom of movement ends
and the relevant provisions in schedule 1 are repealed.
There are references across the statute book to EEA
citizens, their free movement rights and their status
under free movement law, which need to be addressed
through regulations made under this power.

For example, regulations made under section 126 of
the Nationality, Immigration and Asylum Act 2002 list
the documents that must be provided in support of
various types of immigration application. One type
relates to applications under the Immigration (European
Economic Area) Regulations 2016, which implement
the free movement directive. That reference needs to
be removed because those regulations are revoked by
schedule 1, so there will no longer be applications under
them. It is therefore important that the power is wide
enough to ensure that all references to the EU and free
movement rights in primary and secondary legislation
can be amended appropriately as a consequence of, or
in connection with, the ending of free movement.

That is why the Government do not and cannot
accept amendments 2 and 3, as they would prevent us
from meeting our manifesto commitment of ending free
movement and introducing a new, fairer points-based
immigration system. We also do not want the provision
drafted so narrowly as to lead to challenge and uncertainty
about whether an amendment is “appropriate” or
“necessary” “in connection with” or “in consequence
of” the end of free movement. Such an amendment
would enable those who oppose the principle of ending
free movement, which I accept the Scottish National
party does, to seek to achieve that through the courts by
challenging these regulations, since they were not able
to achieve it at the ballot box in December.

The second reason that the power is important is to
align the immigration treatment of EEA and non-EEA
citizens for those who arrive from 1 January 2021, after
the end of the transition period. That will enable us to
deliver the new global points-based immigration system
under which everyone is treated equally—for example,
by removing EEA citizens’exemption from the immigration
skills charge. We also intend to use the power to align
the rules on access to benefits, so that EEA citizens and
non-EEA citizens are treated the same under the new
global points-based system. It is worth me clarifying
that the detailed requirements for the future points-based
immigration system will be set out in the immigration
rules made under the Immigration Act 1971 and subject
to parliamentary scrutiny of those changes, not through
regulations made under clause 4. Control has been
taken back by Parliament and will be there.

Thirdly, the power will enable savings and transitional
provisions to be made—for example, to protect EEA
citizens’ existing appeal rights under the EEA regulations.
That is in addition to the protections to be delivered for
EEA citizens resident in the UK by the end of the
transition period through statutory instruments, which
the Government will bring forward under the European
Union (Withdrawal Agreement) Act 2020.

I understand that clause 4 is a complex, technical
power. That is why the Government have already produced
information to help the Committee understand the
power, through the factsheet published on gov.uk. I
have also given examples of changes that we intend to
make under the regulations. It is absolutely right that

Parliament pays close attention to delegated powers
such as these. I noted the recommendations of the
Delegated Powers and Regulatory Reform Committee
in the report on the Bill in the previous Parliament.

Amendment 4 would remove the provision to make
changes in relation to fees and charges. Regulations
made under this power may only modify legislation
relating to the imposition of immigration fees and
charges where that is as a consequence of or connected
with the provision in part 1. That enables the application
of fees and charges to EEA citizens, who are currently
exempt from them, such as the immigration skills charge,
which is paid by the employer.

Amendments 20, 21 and 22 would further limit the
scope of the regulations made under clause 4. Let me
set it out again that we need this power to ensure that
our laws operate coherently once free movement ends,
to align the immigration treatment of newly arriving
EEA citizens and non-EEA citizens from 1 January
2021, and to make relevant savings and transitional
provisions for resident EEA citizens that cannot be
made under powers in the European Union (Withdrawal
Agreement) Act 2020.

Amendment 20 would prevent the regulations from
being used to make amendments that are in consequence
of or in connection with clause 2, which protects the
unique position of Irish citizens in the UK once free
movement ends. I understand the queries about that
point. To be absolutely explicit, we intend to use that
power in a very limited way to amend provisions in the
Immigration Act 1971 that cover entering the UK via
the common travel area. We will not use them for wider
changes. As I said this morning, the Belfast agreement
is fundamental international law, as well as a fundamental
part of our constitution.

Amendment 21 is intended, first, to sunset the power
in clause 4 by setting a deadline for its use of one year
after the Bill is passed and, secondly, to ensure that
regulations made under the power expire after two
years. As the hon. Member for Cumbernauld, Kilsyth
and Kirkintilloch East is, I suspect, aware, regulations
will need to be made under clause 4 to coincide with the
repeal of free movement law by part 1. We have endeavoured
to ensure that they make all the changes required by
primary and secondary legislation, to come into effect
by the end of the transition period. Beyond that, I
assure him that we would make further changes under
the power only if that were required, and Parliament
will be fully engaged whenever it is used.

The power cannot be used to make amendments
relating to the consequences of exiting the EU more
generally; it can be used only in consequence of or in
connection with ending free movement and the clarified
status of Irish citizens. Changes cannot be made indefinitely,
as they would not be in consequence of or in connection
with that purpose. For example, the powers cannot be
used to amend future primary legislation or general
immigration policies.

The second limb of amendment 21 provides that any
regulations made under clause 4 would expire after two
years. That would mean that the legislation that had
been amended reverted to its former state, creating
confusion for the public and leading to a partial revival
of elements of free movement, which I suspect is the
outcome that the hon. Gentleman is partly hoping for.
This is not an outcome that we can accept.
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Amendment 22 would require that regulations made
under the power in clause 4 complied with a specified
set of principles. It would have the effect of continuing
to treat newly arriving EEA citizens differently from
non-EEA citizens. That is not consistent with establishing
a new global points-based immigration system focused
on the skills and contributions that people have to offer
the UK, not where their passport is from.

Amendment 12, which was tabled by the hon. Member
for Torfaen (Nick Thomas-Symonds), is also intended
to sunset the power in clause 4 by setting the end date
for its use as the day after the end of the grace period,
on 30 June 2021, by which time EEA citizens and their
family members resident in the UK by the end of the
transition period must have applied for status under the
EU settlement scheme unless, as we constantly repeat,
there are reasonable grounds for missing the deadline.

I hope that I have reassured hon. Members concerning
the important limitations on the use of the power in
clause 4. I emphasise that it cannot be used to make
amendments that relate to the consequences of exiting
the EU more generally, but only in consequence of or in
connection with ending free movement and the clarified
status of Irish citizens provided by clause 2.

We will endeavour to make all the changes required
to primary and secondary legislation in the forthcoming
regulations to be made under clause 4 later this year.
However, should we identify the need to make further
regulations related to part 1, it is important that we have
the power to do so, subject to the full scrutiny and
approval of both Houses.

When a power to make regulations expires, so do any
regulations made under it, so if the amendment were
passed legislation that had been amended would revert
to its former state, creating confusion for the public and
leading to a partial revival of elements of free movement,
which may have been the intention. However, that is not
an outcome that the Government can accept.

Amendment 15, which was tabled by the hon. Member
for Stretford and Urmston, would ensure that children
of EEA and Swiss citizens resident in the UK were not
adversely affected by the ending of free movement
rights. She asked specifically about numbers, and I had
an opportunity over the break to get the figures for the
period up to 31 March 2020—they are published quarterly.
Of the under-18s who have applied to the European
settlement scheme, and where a decision has been taken,
by 31 March, 261,880 were granted settled status and
150,940 were granted pre-settled status. That compares
with just 20 refusals of applications from applicants
aged under 18. Those refusals may well be on grounds
purely of eligibility—that is, not having proof of living
within the United Kingdom.

Given the hon. Lady’s specific query, I thought it
would be helpful to give that clarity. It is not possible to
say exactly how many people may be eligible, because
free movement rights and rights relating to those who
become eligible to apply to the European settlement
scheme still operate up to 31 December. It is impossible
to say exactly who will arrive tomorrow, for example,
and be entitled under the withdrawal agreement to
apply to the European settlement scheme. I hope that
gives her some reassurance on where we are. It is worth
saying that the overall level of applications to the European

settlement scheme is now over 3.5 million and the
number of decisions taken is over 3 million, which puts
the numbers we are talking about into context.

Amendment 15 would create a two-tier system of
family migration, with one set of requirements for the
children of EEA and Swiss citizens and another for
children of non-EEA citizens. It would lead to EEA
citizens potentially being given preferential treatment
inconsistent with the new points-based immigration
system and with our aim of having a new single approach
to migration rules, regardless of where a passport comes
from.

The Home Office has, as the hon. Lady touched on, a
very clear statutory obligation to take into account the
need to safeguard and promote the welfare of children
in the UK when carrying out immigration functions.
That extends to all children, not just the children of
EEA or Swiss citizens. This is contained in section 55 of
the Borders, Citizenship and Immigration Act 2009.
That, together with article 3 of the UN convention on
the rights of the child—part of international law, as she
pointed out—means that consideration of the child’s
best interests must be a primary consideration in
immigration decisions affecting them.

The amendment could create a separate and preferential
family migration system for the family members of
EEA or Swiss citizens compared with the family members
of non-EEA citizens. The proposed condition under
clause 4—that the Secretary of State is satisfied that
there would be no detrimental impact on the children of
EEA or Swiss citizens—could lead to non-EEA citizens
with children and the children themselves being treated
less favourably for no reason other than their nationality
and with no justification for that, given that the United
Kingdom has now left the European Union. This is not
a basis on which a new global immigration system can
be founded.

The Bill’s core focus is to end free movement. The
design of the new points-based immigration system will
be developed consistent with our international and
domestic obligations to safeguard and promote the
welfare of children. For that reason, as set out in our
published policy equality statement on the immigration
measures in the Bill, we have committed carefully to
consider all equalities issues, including the impact on
children, as these policies are being developed, but not
on the basis of a two-tier approach between non-EEA
and EEA children.

It is important to debate the appropriate use of
delegated powers, and I welcome this, but the Government
are committed to ending free movement now that we
have left the EU and this clause is an essential part of
delivering that. It will be used to deliver a clear and
coherent statute book and level the playing field for
future migration by removing the preferential treatment
of EEA citizens and their family members under EU
freedom of movement rules.

In future, the UK’s immigration system will be firmer,
fairer and global, rather than one based on where
someone’s passport comes from. I suspect that I might
not have been able to fully reassure Opposition Members
on the power under clause 4, but I ask them not to press
their amendments, which the Government cannot accept.
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Stuart C. McDonald (Cumbernauld, Kilsyth and
Kirkintilloch East) (SNP): It is a pleasure to see you in
the Chair, Mr Stringer. I am grateful to the Minister for
his extensive response, but he is right in one thing,
which is that he has not fully satisfied me about the need
for these powers. Much of what he said related to how
the Government propose to use these powers or what
they are planning to do, but that is not how we should
go about assessing whether the scope of the powers is
appropriate. We need to assess what the scope of these
powers would, in theory, allow the Government to do,
and that goes way beyond what he set out.

We do not hand powers to the Government on the
basis of assurances that they are going to do only a, b
and c. Listening to the list of proposals the Minister
made, I am utterly unconvinced that that could not be
done very simply with a much more narrowly drawn
clause and power. Nothing in any of these amendments
would stop the Government bringing free movement to
an end—sadly.

The Minister alluded to the fact that some of this is
about trying to limit the scope for judicial oversight. I
am trying to keep MPs in a job here scrutinising legislation,
but I am also trying to make sure the judiciary is not
excluded from the proper review of the use of Executive
power. The House of Lords Delegated Powers and
Regulatory Reform Committee said that these are
“significant” powers and also used the word “disturbing”
at one point, so I am afraid I cannot accept the Minister’s
explanation that they are justified.

On amendment 22, I am disappointed that the Minister
did not engage with the principles themselves, because
other amendments have been tabled with respect to the
principles of immigration law and we are constrained
by the scope of this Bill to limiting these amendments
to dealing with EU, EEA and Swiss nationals. Although
that does not mean we think we should be confined in
this way to them, it is in the Government’s gift to extend
this much more broadly, so I am very disappointed that
he did not engage with what those principles are. I hope
we will have a fuller debate when we come to other
amendments. On that basis, I shall press amendment 2
to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 6, Noes 8.

Division No. 4]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

NOES

Davison, Dehenna

Foster, Kevin

Holden, Mr Richard

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

HollyLynch (Halifax)(Lab):Ibegtomoveamendment13,
in clause 4, page 3, line 8, at end insert—

“(5A) Regulations under subsection (1) must provide that
EEA nationals, and adult dependants of EEA nationals, who are
applying for asylum in the United Kingdom, may apply to the

Secretary of State for permission to take up employment if a
decision at first instance has not been taken on the applicant’s
asylum application within six months of the date on which it was
recorded.”

May I say what a pleasure it is to serve under your
chairmanship again this afternoon, Mr Stringer? The
amendment would give European economic area and
Swiss nationals who apply for asylum in the UK the
right to apply to the Secretary of State for permission to
work if a decision has not been taken on the applicant’s
asylum application within six months of the date on
which it is recorded as having first been made.

The amendment is the legislative outcome of the
Lift the Ban campaign, a movement headed up by
Refugee Action and with the support of more than
200 organisations, including the likes of Oxfam and the
British Red Cross; trade unions, including the National
Education Union, Unison and the TUC more broadly;
industry players such as Ben & Jerry’s and the Confederation
of British Industry; and organisations such as the Adam
Smith Institute. We worked on the drafting of the
amendment with Refugee Action, as well as with legal
professionals, and we are of course truly grateful, as
ever, to the Committee Clerks. The proposal is limited
to EU nationals to ensure that it falls within the scope
of the Bill.

This amendment was tabled by my hon. Friend the
Member for Stretford and Urmston in the Bill Committee
on the previous version of this Bill during the 2017-19
Parliament. At that point, the Government argued that
the UK is allowed to treat an asylum claim made by a
citizen of an EU country as automatically inadmissible
unless exceptional circumstances apply, and that a claim
made by a non-EU EEA national would be considered
on the basis that it is likely to be clearly unfounded. The
implication was that there would be no one who would
benefit from the amendment, and in any case treating
asylum seekers from the EEA differently from those
from the rest of the world on the grounds of their
nationality was not only illogical but discriminatory.

The Minister and I know, though, that the amendment
sets out the proposal in principle, within the bounds of
what is permissible in respect of the scope of the Bill. It
gives us the opportunity and the platform to outline the
case for change, and I am delighted that it also has the
support of SNP Members.

In August and September 2018, the Lift the Ban
coalition conducted a survey with a group that had
direct experience of the asylum process and found that
94% of all respondents said they would like to work if
they were given permission to do so. We have all met
asylum seekers: they are people not dissimilar to ourselves
who have often had to flee their own countries when
faced with immediate danger. They are often skilled,
able to work and want to work. Rose is one example.
She is currently in the asylum system, so I appreciate
that she is not an EU national, but hers is the experience
that we could start to change and transform if the
Government accept the merits of the amendment.

Rose has been waiting for a decision on her asylum
claim for three years. Not having the right to work while
she waits for a decision on her asylum claim is not only
putting pressure on her family life but damaging to her
children, who are unable to understand why she cannot
work. She said:
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“Not being able to work, it cripples you…As a parent, you feel
that you are not good enough…When you have kids, their daily
needs—there are things that you need to give them. If I were
working, I would not have to go to charity shops all the time to
get hand-me-downs for my kids.”

Rose wants to be given the opportunity to be productive
and show what she is capable of. She said:

“I want to work so I can prove myself to my children.”

The amendment would give people in the future
asylum system from EEA countries the opportunity to
use their skills and make the most of their potential. It
would improve the mental health of people such as
Rose in the asylum system by giving them a sense of
worth and purpose, and it would enhance the opportunities
for integration into their new communities, as well as
allowing them to satisfy the strong work ethic that Rose
clearly has and wants to pass on to her children.

The impetus for this change has only been intensified
by the coronavirus pandemic. The brilliant campaigning
and advocacy from the group Freedom from Torture
has shone a light on the pittance that asylum seekers
receive in support rates. At present, people in the asylum
system receive a little over £5 a day per person in
allowances. While at the onset of the crisis the Chancellor
increased universal credit by £20 a week to “strengthen
the safety net”, no proportional measures have yet been
introduced for asylum support rates.

The uncertainty and rise in demand for specific items
due to the pandemic has only exacerbated the difficulty
faced by asylum seekers in finding the supplies they
need to keep themselves and their families healthy and
safe. Even before the onset of coronavirus, 52% of
Refugee Action survey respondents reported having to
use a food bank at some point within the last 12 months.
If the Government are not minded to increase asylum
support rates, it is both moral and logical to grant
asylum seekers the right to work after six months. To
forbid both options is to back some of the most vulnerable
people in our society into an unescapable corner.

The Government could transform the financial health
of a vast number of asylum seekers by accepting the
amendment. Additionally, it would allow asylum seekers
to play an active role in getting the British economy
moving again, following the immense disruption caused
by the pandemic. Refugee Action estimates that this
change in policy could benefit the UK economy through
net gains for the Government of £42.4 million. This
would also be an overwhelmingly popular policy. Refugee
Action carried out a survey of the public where 71% agreed
that people seeking asylum should be allowed to work.

Accepting the amendment would help to fix the
structural and deeply entrenched problems that exist
with the current system. People seeking asylum in the
UK can only apply for the right to work after they have
been waiting for a decision on their asylum claim for
over a year. The UK is the global outlier in time taken
to give people in the asylum system the right for work.
Ireland, Hungary, France, the United States and Poland,
to name just a few, all have a much swifter process.

Even then, the few people who are granted such
permission are rarely able to work in practice because
their employment is restricted to the list of professions
included on the Government’s shortage occupation list.
This is the equivalent of putting square pegs in round

holes, and disregards the skills and potential of many
people in the asylum system. Refugee Action found that
74% of survey participants had secondary level education
and 37% had an undergraduate or postgraduate degree.
People in the asylum system can and should work in a
wide variety of jobs that are hugely beneficial to both
the UK economy and public wellbeing.

My involvement with the campaign is largely thanks
to two amazing women in my own constituency. I pay
tribute to Veeca Smith and Florence Kahuro, who set
up the wonderful and incredibly effective local campaign
group Sisters United. I am sure they would be delighted
to meet the Minister in the not-too-distant future—I
am sure he would struggle to get a word in edgeways.
They are absolutely brilliant. They both sought asylum
in the UK and founded the group to offer peer support
to others in their situation and campaign for simple
things such as accommodation that is not plagued by
health and safety issues, and the right to go out and
earn for themselves.

I hope that the Minister will appreciate the broad
consensus that exists behind this amendment and accept
the multitude of benefits that adopting the amendment
would bring. It is time we treated people in the asylum
seekers with dignity and as people with unrecognised
potential to contribute to our society.

Taiwo Owatemi (Coventry North West) (Lab): It is a
pleasure to serve under your chairmanship, Mr Stringer.

I rise in support of amendment 13 and lifting the
ban. As with any legislation, there is a requirement to
strike a balance between addressing the issue at hand, in
this case our withdrawal from the EU, while also being
practical and compassionate to ensure that people are
not hard done by. The reality is that thousands of
asylum seekers in the UK who came here for refuge are
unable to work—unable to properly provide for themselves
and their children and possibly loved ones, and unable
to make what has been a difficult life a reasonable and
normal one. Instead, as the Refugee Council highlights,
these people must live on as little as £5 a day, which
many of us here in this Room could not even countenance.
That is £5 a day to feed themselves and loved ones, buy
toiletries, pay for transport to go about their everyday
lives, and do any other thing that a normal person
would do.

2.30 pm

The Government’s own statistics show that the number
of people waiting for more than six months for a
decision on their asylum claim has hit a record level,
and these are not small numbers. Last year alone,
29,218 asylum seekers had been waiting more than six
months to receive an initial decision. That is almost
50% of all claims for asylum, and that is up on 16,555
the year before, a staggering 77% increase, and that is
before mentioning the errors that could be made in
coming to a decision on their claim. That is nearly
30,000 people who, particularly during this pandemic,
are likely to be even more hard done by; people who are
more likely to live in poverty, and more likely to suffer
poor health, be it physical or mental. Put simply, for a
lot of these people, they are more likely to suffer.

We must remember that they are talented, skilful
people; some are doctors, teachers, academics or labourers,
and even some are in the IT profession. They are people
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who are able to contribute what they can, within the
rules, but they must wait over six months before they
can even get a decision on whether they can lead a
relatively normal life. Lifting the ban would allow them
to work, should they not receive a decision within six
months. A service standard set by the Home Office
would be a small step in addressing this, and is the right
and humane thing to do. This is the one opportunity we
have to take a small step towards making these people’s
lives that little bit more bearable.

The Government used to say that work was a route
out of poverty, and that is popular. Some 68% of the
public—over two thirds—agree, according to British
Future. Our neighbours across Europe have even taken
this step, and although we are leaving the EU, we are
consistently told that we are not leaving Europe behind.
So what is stopping us? Let us take this practical step,
support amendment 13 and lift the ban, to allow these
people to work if a decision is not made within six
months. Let’s just do the right thing.

Stuart C. McDonald: I echo entirely the comments of
both Members who have spoken so far, the hon. Members
for Halifax and for Coventry North West. In short,
people who apply for refugee status in this country
should not as a result be trapped in poverty for months
on end, if not years, simply because they made that
claim, but that is the situation that far too many asylum
seekers find themselves in.

All the arguments in favour of lifting the ban have
been set out very well. We all know that an absence
from the job market for several months, if not years,
can be hugely detrimental to people’s long-term prospects,
regardless of all the other challenges that asylum seekers
face in terms of integration. This change would provide
a route out of poverty, saving money for the Government,
given the savings that they would make on asylum
support. It is a popular proposal among the public as
well and would bring this country into line with many
other countries in Europe and beyond.

This proposal should also be popular with MPs right
across this House, and I think there are MPs in every
single party who support it. While I do not expect the
Government to make any major announcements today,
I would be interested to hear the Minister say at least
something about his thinking on this issue and whether
he and his colleagues are giving serious consideration to
doing something to stop people being left for months
on end without any prospect of work or being able to
get themselves out of poverty.

Kate Green (Stretford and Urmston) (Lab): I, too,
endorse the speeches we have heard in relation to this
amendment. I only want to make two points to the
Minister. First, the long delays in processing asylum
applications and then appeals is, I think we can agree, a
real concern for everybody in this House. The problem
with having a ban on asylum seekers working is that
there is very little incentive for the Home Office to make
rapid progress in dealing with those cases. Indeed, given
that 45% of appeals now succeed, it seems that we are
taking a very long time to fail to give the chance to work
to people who will ultimately obtain it.

Secondly, I want to ask the Minister a question that
follows on from the one asked a few moments ago about
his personal attitude towards lifting the ban on asylum

seekers’ right to work. In the last Parliament, the previous
Home Secretary, the right hon. Member for Bromsgrove
(Sajid Javid), undertook to carry out a review of the
policy and to give consideration to whether it needed to
be revised. I do not think we ever heard the outcome of
that review. It would be helpful to know whether the
Home Office continues to conduct that review, when we
might hear the outcome of it and whether evidence to
support such a review is being sought from civil society
and from parliamentary colleagues who might wish to
submit ideas. It has been a long time since that commitment
was made to the Home Affairs Committee, and it would
be good to hear the status of that review.

Kevin Foster: I could make this a very quick response
by saying that EEA citizens’asylum claims are inadmissible,
but given the constructive nature of Opposition Members’
speeches, I will respond more fully than the strict wording
of the amendment allows me to. To my knowledge,
there is literally no one with an outstanding asylum
claim from an EEA country because they are inadmissible
and therefore would not have to wait six months for a
determination.

To be clear, our rules on the inadmissibility of asylum
claims from EU citizens derive from the so-called Spanish
protocol—part of the treaty of Amsterdam, dealing
with this specific issue—which allows EU member states
to treat an asylum claim by a citizen of another EU
country as automatically inadmissible, unless exceptional
circumstances apply. Those will, by their nature, be very
rare. Claims from EEA citizens who are not part of the
EU are considered by the UK, but on the basis that they
are likely to be clearly unfounded. All EEA citizens,
including those not in the EU, are considered to be from
safe, democratic countries and are highly unlikely to
suffer a well-founded fear of persecution or serious
harm there. For those reasons, and because we do not
foresee a change in these circumstances given the nature
of the countries concerned, we intend to continue our
policy on inadmissibility for EU citizens and rules
regarding EEA citizens post the transition period. As a
consequence, amendment 13 would be inconsistent with
our broader policy on asylum claims from EU and EEA
citizens.

Turning to Members’ wider remarks, our current
policy allows asylum seekers to seek permission to work
in the UK if their claim has been outstanding for
12 months through no fault of their own. Those permitted
to work are restricted to jobs on the shortage occupation
list—to use one example cited by the hon. Member for
Coventry North West, a doctor—which is based on
expert advice from the independent Migration Advisory
Committee. We have recently commissioned the MAC
to advise us on the shortage occupation list under the
new points-based system. As Members will know, the
required skill level is going from RQF6, graduate, to
RQF3, A-level, which will potentially expand the number
of posts that are available. Given the type of countries
and education systems, it is likely that we will have
more, for example, skilled chefs, who would be considered
to be at level RQF3 and not RQF6.

Holly Lynch: I am grateful to the Minister for the
constructive tone of his response. We heard in evidence
from the Migration Advisory Committee earlier this
week that there is quite a significant delay in determining
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which jobs are on the shortage occupation list. We may
well have skills that could be put to good use but have
not yet found themselves on that list. Is there not a
more dynamic way that we can have another look at
that?

Kevin Foster: I appreciate the sentiment. Traditionally
the MAC has only operated on commission, when the
Home Secretary or the Immigration Minister asks it to
look at something. We are in the process of appointing
a new chair of the Migration Advisory Committee, and
we are looking at how it can work on a more predictable
cycle. The call for evidence on the shortage occupation
list is open, and with the skills threshold changing, we
need to update the list for 1 January 2021. I would
certainly encourage any organisations that the hon.
Member is in contact with to make submissions, given
the quite significant change, which will allow a wider
range of practical skills, not just the purely academic
skills that the list inevitably reflects by setting the bar at
degree level. Senior careworker is a good example of a
position that we expect to be between RQF3 and RQF6,
rather than not qualifying, and it is worth remembering
that that list will apply on a global basis.

Returning to the amendment, it is important to
distinguish between those who need protection and
those seeking to come here to work, who can apply for a
work visa under the immigration rules. Our wider
immigration policy could be undermined if there was
an incentive for individuals to try to bypass the work
visa rules by lodging wholly unfounded asylum claims
in the United Kingdom.

Secondly, unrestricted access to employment
opportunities may also act as an incentive for more
people to choose to come here illegally, rather than
claiming asylum in the first safe country they reach,
particularly within the European Union. We cannot
have a policy that increases that risk, even though it has
to be said that clearly an EEA citizen would not be
fleeing war or persecution.

Kate Green: I understand the fear that the Minister is
expressing, but does he accept that all meta-analysis of
countries that offer asylum seekers a right to work
shows that they experience no increase in asylum-seeking,
or no relatively higher rate of asylum-seeking, than
countries that do not offer such a right?

Kevin Foster: As I touched on, there is some ability to
work for those whose claims have been delayed for a
significant period of time, but we are not satisfied, given
what we have seen with past attempts to use parts of the
migration system to avoid the restrictions or avoid
having to come through the appropriate process to
work here, that what the hon. Lady said would not be
the case. We cannot readily dismiss the impact that
removing such restrictions would have, nor its impact
on our capacity to support genuine refugees who are in
need of our protection, given that our system also has
to deal with those claims that are unfounded and are
more about intending to acquire a right to work in the
United Kingdom.

I will take this opportunity to make it clear that I
acknowledge the well expressed concerns of Opposition
Members. The Government are committed to ensuring

that asylum claims are considered without unnecessary
delay, to ensure that individuals who need protection
are granted asylum as soon as possible and can start to
rebuild their lives. As the hon. Member for Halifax will
know, once someone is granted asylum they are given
immediate and unrestricted access to the labour market.

I heard the points that were made eloquently by the
hon. Members for Coventry North West, and for Stretford
and Urmston about the time that it can take to make
some of these decisions. That is also a concern for me as
a Minister and for the Government, because if people
have a founded claim, we want it brought to a resolution
as quickly as possible, so that they can move on and
rebuild their lives. Similarly, if a claim is wholly unfounded
or based on—if I might put it this way—inaccurate
information being provided by the applicant, we want
to come to a speedy decision to facilitate their removal
from the United Kingdom, to ensure that our system is
fair as well as firm.

The new service standard for asylum applications,
which is intended to try to bring back some balance to
the system, is currently being developed. UK Visas and
Immigration is engaging with stakeholders as part of
these plans and considering any insight that those
stakeholders offer as it tries to shape a new service
standard, which was touched on by the hon. Member
for Coventry North West, as a start in attempting to
tackle some of these issues.

Finally, the hon. Member for Stretford and Urmston
asked about the review commissioned under a previous
Home Secretary. We are in the process of reviewing the
right-to-work policy, with officials looking at the body
of evidence available. Therefore, it would be inappropriate
for me to comment further until that review is complete,
other than to say that that process is ongoing.

Having made those comments, the Government cannot
accept the amendment and we hope that it will be
withdrawn.

2.45 pm

Holly Lynch: I am grateful for the Minister’s constructive
response, but as I am sure he will appreciate, I am also a
little disappointed by it.

I pay tribute to my hon. Friend the Member for
Coventry North West and congratulate her on what I
think was her maiden Bill speech, which was an excellent
contribution. [HON. MEMBERS: “Hear, Hear.”] Very well
done.

We accept that the spirit of the amendment would
not be able to be delivered as intended through this
particular measure. However, we will continue to work
with Members across the Benches, in coalition, to move
towards the change that we would very much like to see.
I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Amendment proposed: 15, in clause 4, page 3, line 8, at
end insert—

“(5A) The Secretary of State may make regulations under
subsection (1) only if satisfied that the regulations would have no
detrimental effect on the children of EEA and Swiss nationals
resident in the United Kingdom.

(5B) Before making regulations under subsection (1) the
Secretary of State must lay before Parliament, and publish, a
statement explaining why the Secretary of State is satisfied as
mentioned in subsection (5A).”—(Kate Green.)
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Question put, That the amendment be made.

The Committee divided: Ayes 6, Noes 8.

Division No. 5]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

NOES

Davison, Dehenna

Foster, Kevin

Holden, Mr Richard

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

Stuart C. McDonald: I beg to move amendment 5, in
clause 4, page 3, line 9, leave out subsection (6).

This amendment would narrow the scope of the powers provided to the
Secretary of State in Clause 4, as recommended by the House of Lords
Delegated Powers and Regulatory Reform Committee.

The Chair: With this it will be convenient to discuss
the following:

Amendment 6, in clause 4, page 3, line 14, leave out
“other”.

This amendment is consequential on Amendment 5.

Amendment 9, in clause 4, page 3, line 14, leave out
from “(1)” to “is”.

This amendment, along with Amendment 8 will ensure that all
regulations made under Clause 4(1) are subject to the affirmative
procedure.

Amendment 8, in clause 4, page 3, line 18, leave out
subsection (8).

This amendment, along with Amendment 9 will ensure that all
regulations made under Clause 4(1) are subject to the affirmative
procedure.

Stuart C. McDonald: We are back to the nuts and
bolts of delegated legislation. This time, rather than
considering the scope of the powers, we are looking at
the procedures that should be used when they are
exercised. Amendment 5 is designed to keep MPs in a
job: we should be ensuring that we maximise our role in
scrutinising what the Government do with their power
to make laws.

Clause 4(6) to (10) sets out the procedures for making
these regulations. I apologise in advance, Mr Stringer, if
I get some of the terminology wrong. Even after five
years in this place, I still regularly confuse my made
affirmative, affirmative and negative procedures. As I
understand it, the most extreme made affirmative procedure
is allowed for the first set of regulations that would be
made under the clause. That means that the Government
would be able to bring rules into force immediately,
before MPs had the chance to scrutinise the proposals.
MPs would then have 40 days to pass an affirmative
resolution to keep the rules in place. No good
parliamentarian should ever be comfortable allowing
the Government to bring rules into force before we even
have the chance to look at them.

The more usual affirmative procedure would apply to
subsequent draft statutory instruments through which
the Government were amending Acts of Parliament.

That too is a really drastic power, but it would mean
that nothing came into force until we positively approved
it. Although I object to Henry VIII powers for rewriting
Acts of Parliament, if they must exist, that should be
the method for regulation making here.

Other regulations that do not directly impact on Acts
of Parliament would use the much less satisfactory
negative procedure. Although a draft of those regulations
would still be tabled before they came into force, they
would almost inevitably do so unless, exceptionally,
Parliament prayed against that negative resolution. All
these amendments do is ensure that MPs have their say,
and have a proper role in scrutinising the Government
before regulations come into force, which is important
given the very important subject, and the effect that
these provisions could have on immigration law. I hope
the Committee will be sympathetic to what we argue
for.

Holly Lynch: As the SNP spokesperson says, this
group of amendments, like most of those in the previous
group, continues to seek to limit the transfer of powers
to the Executive and away from Parliament. We have
gone over the arguments against such sweeping Henry VIII
powers in principle at length, so I will not repeat those.
This group largely seeks to ensure that regulations
made under clause 4 are subject to the affirmative
procedure, and to leave out subsection (6).

Martin McTague from the Federation of Small
Businesses was I think the only witness who said in his
evidence on Tuesday that he actually did see some merit
in the powers in clause 4, yet when asked further, he was
keen to stress that

“the Home Secretary will be answerable to Parliament about the
decisions that she or he has made. That would be a way in which
Parliament could ensure there was proper scrutiny.”––[Official
Report, Immigration and Social Security Co-ordination (EU
Withdrawal) Bill Public Bill Committee, 9 June 2020; c. 14, Q29.]

However, as the Bill stands, proper scrutiny will be
missing.

As has been said, proper scrutiny is exactly what we
are in the business of in this place. It is why the
Government say they have thrown caution to the wind
in returning to a physical Parliament when we could
have been undertaking our duties from home, as is still
the public health advice. If the Leader of the House is
such a big fan of parliamentary scrutiny, why are we
going to such lengths to avoid it with these powers?
Putting changes through the affirmative procedure has
to be the way forward if we are to shape legislation for
the better and deliver on parliamentary democracy.
That is why we support this group of amendments.

Kevin Foster: I thank the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East for speaking to his further
amendments on clause 4. Amendments 5, 6, 8 and 9
deal with the parliamentary procedure for regulations
made under the clause 4 powers, as has been outlined.
The made affirmatory procedure is needed in the event
that there is a short window between the Bill’s Royal
Assent and the end of the transition period on 31 December
2020. This is why the provision for the affirmative
procedure that the hon. Gentleman and the hon. Member
for Halifax have suggested would not work. Free movement
must end on 31 December at the end of the transition
period, and it is important to ensure that regulations
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made under this power align the treatment of European
economic area and non-EEA citizens who arrive in the
UK from 1 January 2021.

To clarify, under the made affirmative procedure,
Parliament will be asked to approve the regulations
within 40 days of their being made to enable them to
continue in force, so Parliament does have scrutiny of
the use of this power. If either House does not approve
the regulations, they will cease to have effect, but
subsection (10) preserves the effect of anything done
under these regulations before that point to ensure legal
certainty—in essence, for someone who is granted
immigration leave after applying under a rule that would
come into effect on 1 January.

Using this power does not mean avoiding parliamentary
scrutiny. The secondary legislation to be made under
this power is still subject to full parliamentary oversight
under the established procedures, although I expect the
hon. Member for Cumbernauld, Kilsyth and Kirkintilloch
East may actually be disappointed at just how limited
and benign they end up being. It is important to debate
the appropriate use of delegated powers, but the
Government are committed to ending free movement
now that we have left the EU, and this clause is an
essential part of delivering that and ensuring that it can
be done, with the new system in place, on 1 January
2021. We therefore cannot accept these amendments.

Stuart C. McDonald: I am grateful to the Minister for
his explanation. I am not convinced that there will be a
time problem between the Bill coming into force and
the end of the transition period, so I insist on pressing
amendment 5 to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 6, Noes 8.

Division No. 6]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

NOES

Davison, Dehenna

Foster, Kevin

Holden, Mr Richard

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

Stuart C. McDonald: I beg to move amendment 1, in
clause 4, page 3, line 28, at end insert—

“(11) Regulations made under subsection (1) must make
provision for admission of EEA nationals as spouses, partners
and children of UK citizens and settled persons.

(12) Regulations made under subsection (1) may require that
the EEA nationals entering as spouses, partners and children of
UK citizens and settled persons can be ‘maintained and
accommodated without recourse to public funds’ but in deciding
whether that test is met, account must be taken of the
prospective earnings of the EEA nationals seeking entry, as well
as an third party support that may be available.

(13) Regulations made under subsection (1) must not include
any test of financial circumstances beyond that set out in
subsection (12)”.

This amendment would ensure that UK nationals and settled persons
can be joined in future by EU spouses and partners and children without
application of the financial thresholds and criteria that apply to
non-EEA spouses, partners and children.

The Chair: With this it will be convenient to discuss
new clause 34—Visa requirements for certain family
visas: coronavirus—

“Section E-LTRP.3.1 of Appendix FM of the Immigration
Rules will not apply to persons who have lost free movement
rights under section 1 and schedule 1 until the Coronavirus Act
2020 expires as set out under section 89(1).”

This new clause is designed to ensure EEA and Swiss nationals are not
prevented from qualifying to remain in the UK as partners, merely
because they cannot meet financial requirements in the Immigration
Rules during the coronavirus pandemic

Stuart C. McDonald: I have put amendment 1 at the
top of my list because the subject is very close to my
heart. It is on a huge issue with our so-called family
migration rules. I call them anti-family migration rules,
because they have been responsible for splitting apart
tens of thousands of families; they have some of the
most draconian requirements in the entire world. I
cannot believe that most Conservative MPs are not at
least uncomfortable with the rules, if not downright
embarrassed and ashamed. Theirs is the party of the
family, for goodness’ sake.

By imposing the financial threshold on our constituents,
we say to many of them—half the population, in fact—
“You do not earn enough money to live in your home
country with your family if you were to marry somebody
from outside the EU,” and in future it will be anybody
outside the common travel area. We are saying to them:
“You have to choose between your country and your
family.” That is absolutely barbaric. The impact of the
rules will grow every year if we pass this Bill as it is,
because the rules that apply to those in relationships
with non-EEA nationals will for the first time extend to
those in relationships with EEA nationals.

I want to start with a neat summary of the issue in a
statement made by Bishop William Nolan and Bishop
Paul McAleenan, the lead bishops for migrants and
refugees from the Catholic Bishops’ Conferences of
Scotland and of England and Wales respectively:

“The minimum income threshold for family visas unjustly
separates tens of thousands of couples, parents and children.
Without reforms, the end of free movement will result in even
more families being kept apart by this policy. Some key workers
who have played a vital role during the Covid-19 pandemic are
among those who cannot be reunited with their families because
they do not meet the minimum income threshold. This separation
not only has serious implications on family life, but also has a
direct impact on the development and wellbeing of children who
are isolated from their parents in another country.”

That is the issue in a nutshell. There are other egregious
features of the rules that I will come to in a minute.

The Children’s Commissioner for England prepared
a report called “Family Friendly? The impact on children
of the Family Migration Rules”, which is a review of
the financial thresholds that the amendment and the
new clause focus on. It was published in 2015 and it
concluded:
“the financial requirements introduced in 2012 have been responsible
for the separation of thousands of British children from a parent.”

Such requirements
“cannot be met by almost half of adult British citizens, including
many in full-time work, particularly the young, the retired, women,
ethnic minorities and those living outside London and the South
East.”
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What we usually get back by way of defence from the
Government is, “We asked the Migration Advisory
Committee and it came up with the threshold of £18,600.”
It is true that that committee was tasked with a bit of
work, but it was not asked to come up with a general
view of how the family migration rules should be
formulated. It was asked to come up with a figure at
which it could be said that people could support a
family without becoming a burden on the state; that is
how it was put. That is a perverse way to pose the
question, given that when people come here on family
visas, they are not allowed to become a so-called burden
on the state because they are prohibited from accessing
public funds.

As the MAC made clear, in doing its work, it was not
in any way making recommendations that gave
consideration to what is required of the UK under its
international and domestic human rights obligations to
respect private family life or consider the best interests
of children.

3 pm

In that 2015 report, the Children’s Commissioner
concluded that the impact on families had been devastating.
The report also emphasised several detrimental effects
on children’s health, welfare and development as a
result of forced separation from a parent and, in the
case of some British children, exile from their home
country, and on the health and welfare of partners and
their families. None of that featured in the Migration
Advisory Committee’s work.

Every day, there are examples of this issue in the
news. I do not doubt that every single MP present has
had constituents come to them with such issues. I was
reading today about an NHS worker who is involved in
combating covid. She does not earn enough through
that job to meet the income requirements, so she has
had to take a second job.

The first time I was approached by a constituent with
these issues, it was somebody who had served in the
British Army; afterwards, while abroad, they had met
somebody, who came here and worked under a different
type of visa, so they had shown that they could work
and contribute. When it came to making an application
for them to be united as a family in this country,
however, the £18,700 threshold was missed by a few
hundred pounds. The Home Office refused to take into
account the possibility that the partner would earn
money here—she would have, as she had in the past—so
that family is split asunder.

My solution in the amendments is essentially to go
back to the old regime. There are other things that we
could consider doing as well, even if the Government
do not want to go back to that regime. There are things
that could be looked at, such as setting the threshold at
the minimum wage, which would at least give some
hope to several thousand families.

The other thing that makes absolutely no sense about
the rules is that they do not look at any other possible
sources of income. In particular, as in the example just
given, why do they not take any account, except in
exceptional cases, of the potential earnings of the partner
who is going to join family members in the United
Kingdom? It makes no sense at all, nor does the exclusion
of offered support from family members and so on. I

ask the Minister to look at that again. There was
supposed to have been a review of that—I cannot
remember at what stage, but sometime after 2012—which
has not happened. They are not the Minister’s rules;
they come from a previous regime. We do not need to
accept the status quo just for the sake of it.

The new clause raises particular issues about the
coronavirus pandemic. Obviously, all sorts of folk out
there have been working really hard to make sure that
they get to that £18,700 threshold, so that they can
apply for somebody to come and join them, or so that
the family can stay in this country. As a result of the
pandemic, some will have lost their jobs, and some will
have been put on the welcome furlough scheme but will
have lost 20% of their income. They will have been just
a few months short of being able to join their family up,
but now have the horrible prospect of it all going totally
wrong and having to live apart again.

As I understand it, guidance momentarily appeared
on the Home Office website yesterday or the day before,
which was welcomed for the time it was up. It seemed to
provide some sort of assurance that families would not
be penalised if they fell short only because of covid
consequences. It suddenly disappeared again, however,
so people are a wee bit upset, perplexed and confused.
It would be hugely welcome if the Minister could at
least say that the impact of the covid crisis on income
will not mean that even more families than necessary
are split apart.

As I say, I am no fan of the UK’s immigration rules,
as hon. Members will have gathered, but the measures I
am talking about are up there among the most
incomprehensible and unjustifiable. I appreciate that
Government MPs will not suddenly vote against the
Government today, but they should go away and think
about this . Let us see whether we can come up with
solutions, so that so many families are not split apart by
horrible, draconian rules.

Holly Lynch: We are enormously sympathetic to all
the points that the Scottish National party spokesperson
has just made on amendment 1, but I want to focus my
comments on new clause 34, which we support. It
would ensure that EEA and Swiss spouses of UK
nationals were not ineligible for visas because of job
cuts and furloughs resulting from the coronavirus. For
many families, the coronavirus crisis has already led to
loss of livelihood and prolonged separation. Now, families
of British citizens with EU spouses fear that they will be
permanently separated if their partner cannot secure a
visa because their job security has been affected by
coronavirus and they no longer meet the income threshold
to settle in the UK.

We feel strongly that we should at this time give
families as much security as possible. In the crisis,
unemployment has crept up significantly, and there are
limited work prospects. A recent publication for the
Institute for Public Policy Research, using data from the
labour force survey, found that migrants to the UK are
far more likely to be working in industries affected by
the crisis, including accommodation and food services.
Migrants are also more likely to be self-employed and
in temporary work, which puts them at particular risk
of losing income, or having diminished income, as a
result of the crisis.
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We can foresee a ruthlessly competitive job market in
the aftermath of the crisis. The new clause seeks only an
appropriate grace period for the duration of the crisis
on the minimum income requirement, for those who
were working hard to ensure that they met it. It seems
entirely appropriate to use the expiration of the Coronavirus
Act 2020, as set out in the new clause, to set that.

A constituent of mine who worked at McDonald’s
needed to meet the threshold so that his wife could stay
in the country, and will fall short, having been furloughed.
Another woman who contacted me has a one-year-old
and is pregnant with her second child. Having been
furloughed, she has had to get a second job to top up
her income, to meet the minimum income requirement
for her partner to join her. A raft of visa issues have
been exacerbated by coronavirus, and I do not think
that I am being unreasonable in saying that the Government
have not been particularly swift in offering clear, effective
advice about the status of citizens throughout lockdown.
That is causing huge additional and unnecessary anxiety
for affected families at what is already a worrying time.

We have heard that there has been ambiguity about
information on the Government website this week. The
Home Office issued information for those on furlough,
announcing on 9 June that if someone had earned
enough to meet the minimum income requirement in
the six months before March 2020 but their salary had
dropped on being furloughed, they could still apply as if
they were earning 100% of their income. That is welcome,
but are the Government minded to extend consideration
to those who lost their jobs entirely, and to grant them a
grace period of some kind?

I should be grateful if the Minister responded to
those points and considered the new clause as a way not
to pile further worry and uncertainty on to families who
are looking to reunite.

Kevin Foster: I appreciate the intention behind
amendment 1, which is to create a means whereby, in
future, EEA citizens would be able to join a spouse,
partner or parent in the UK who was either a British
citizen or settled here, without being subject to the
current and established financial requirements for family
migration. I also appreciate the intention behind new
clause 34, which is to extend the concessions that the
Government have already put in place for people subject
to the minimum income requirement who are affected
by covid-19 and the measures necessary to tackle it.

So that those subject to the requirement will not be
unduly affected by circumstances beyond their control,
a temporary loss of income during the pandemic will be
disregarded. I hope that members of the Committee
will appreciate that it would be difficult, and probably
not appropriate, for me to go through an exhaustive list
of circumstances that we might consider. However, new
guidance is certainly online; I have just checked. I have
summarised some of the details at least in one answer to
a parliamentary question this week. It is my clear
understanding that if someone is furloughed and, under
their contract of employment, their potential earnings
at 100% would be over £18,600—there are a couple of
caveats to that, but we will stick with £18,600 for
now—but the 20% furlough effect takes them below
that figure, that drop in income will be disregarded. It is
their substantive income that we will take into account,

if they are still in their job and able to return to it when
furlough comes to an end. For convenience, I will write
to the Committee setting out the guidance we have
given so that Members have it to hand, given the
concern and interest that has been shown.

Let me be clear from the outset that the effect of
amendment 1 and new clause 34 would be to create a
separate and preferential family migration system for
EEA and Swiss nationals and their families when compared
with the situation of British or settled people’s family
members who are non-EEA citizens. That is the intention
of the amendments. That would lead to a perception
that non-EEA family members were being discriminated
against for no reason other than their nationality and
would likely be regarded as unlawful for that reason,
given that we have now left the European Union and
the basis for having a two-tier immigration system has
fundamentally been removed. I accept that Members
would argue that they would like to change the rules
overall, not just for EEA citizens, but the focus of the
Bill is EEA citizens; it is not a general migration Bill.

Holly Lynch: Does the Minister not accept, however,
that the difference for British citizens in EU countries is
that when they took decisions to form relationships and
families elsewhere in Europe, they did not envisage that
the rules would change and that free movement rights
would be taken away from them? The immigration rules
have changed for them in a way that they have not for
other British citizens in other countries around the
world.

Kevin Foster: When anyone takes the decision to go
and live abroad, there is no guarantee that migration
rules will not change while they are living abroad; rules
have changed over the years for British citizens living
outside the EEA. However, we have put in place a
longer transitional period, which I think will be to
2022—it will be nearly six years after the referendum by
the time that is implemented—for those who have moved
abroad on freedom of movement. Even then, they will
still have the ability to move back under the family
migration rules, the same as UK citizens living anywhere
else.

It is also worth noting that someone who might apply
for a spousal visa could also apply under tier 2. To
touch on the point about potential earnings in this
country, someone who qualified for a skilled work visa
would be able to apply through that route if they were
not able to apply through the spousal visa route. They
would not, for example, be barred from settling with a
UK citizen here because they were on a tier 2 visa rather
than a spousal visa. Actually, under some of the provisions,
particularly if they were a healthcare worker, they would
potentially be quicker to settlement overall if they took
that opportunity. I know that is a point that has been
raised about those who might have an earning potential.

Let me go into some of the details of why we do not
think amendment 1 is the right approach. The amendment
seeks to replace the minimum income requirement for
British citizens and settled persons to sponsor EEA
family members with a test that has three separate
components: being able to maintain and accommodate
the family without recourse to public funds; taking
account of the prospective earnings of the EEA nationals
seeking entry; and taking into account any third-party
support available. Let me address those in turn.
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The first component—the simple ability to maintain
and accommodate without recourse to public funds—would
take us back to the policy that was in place before the
minimum income requirement was introduced in 2012.
It was partly because the test for whether a family could
maintain and accommodate themselves without recourse
to public funds was difficult to apply consistently that
the minimum income requirement was introduced. The
minimum income requirement provides certainty to all
by ensuring that family migrants are supported at a
reasonable and consistent level that is easy to understand.
As Opposition Members have alluded to, the minimum
income requirement has been based on in-depth analysis
and advice from the independent Migration Advisory
Committee.

I turn to some of the points about differentials across
the United Kingdom. The Migration Advisory Committee
found no clear case for differentiation in the level of the
minimum income requirement between the UK’s countries
or regions. A single national threshold provides clarity
and simplicity. Data also show that the gross median
earnings in 2018 exceeded the minimum income requirement
in every country and region of the United Kingdom.

3.15 pm

It is therefore true that the minimum income requirement
is set at a suitable and consistent level, and promotes
financial independence, thereby avoiding burdens on
the taxpayer and ensuring that families can participate
sufficiently in everyday life to facilitate integration into
British society. The second and third component introduced
by the amendment, to take into account the prospective
earnings of incoming EEA-national family members
and any third-party support available, are already present
in the consideration of the minimum income requirement.

Where there are exceptional circumstances, other sources
of income, including the prospective earnings of the
partner and genuine, credible offers of third-party support,
can already be taken into account. That happens as part
of the necessary consideration of whether refusal of the
application breaches a person’s right to respect for
family life under article 8 of the European convention
on human rights. That consideration takes place in all
cases, although, as I have pointed out, there will be
those who may well be able to qualify via the new tier-2
global skilled worker route, if looking to settle in the
United Kingdom. British citizens and settled persons
who want to be joined by family members who are EEA
citizens will benefit from those considerations without
the need for the amendment.

The immigration rules on family migration, which
amendment 1 would effectively undermine, are designed
to prevent burdens on the taxpayer, promote integration
and tackle immigration rules abuse, thereby ensuring
that family migration to the UK is on a properly sustainable
basis that is fair to migrants and to the wider community.
The amendment would mean that the rules were explicitly
discriminatory, when in fact they are not, and cannot be
so. The rules are helping to ensure public confidence in
the immigration system. The amendment, well intended
as it is, has the potential to reverse that.

In the same way, the introduction of a dual family
migration system, as required by amendment 1, would
not be seen in a uniformly positive way by British
citizens and persons settled here. It would lead to an
undesirable two-tier system of family migration, in

which a group of family members who were EU nationals
were given preferential treatment over non-EU family
members many years after we had left the European
Union.

The rights and status of EEA and Swiss citizens
living in the UK will remain the same until 30 June
2021. EEA and Swiss nationals in the UK before the
transition period ends, and their existing family members
who wish to remain in the UK beyond that date, should
apply under the EU settlement scheme, with the provision
that we have already mentioned several times about late
applications. If their application is successful, they will
be granted either settled or pre-settled status under the
scheme, and be able to continue living and working in
the UK after 30 June 2021. Such an application is, of
course, free of charge and will allow EEA and Swiss
nationals and their family members to remain in the
UK after free movement has ended.

I can be clear that the concessions that we have put in
place to ensure that families are not unduly affected by
a temporary loss of income due to covid-19, when it
comes to meeting the minimum income requirement,
already extend to EEA and Swiss nationals and their
family members, and will continue to apply if necessary
in the future. New clause 34, which would apply only to
EEA or Swiss nationals, is therefore both unnecessary
and, by treating certain groups of migrants more favourably
than others without any particular justification for doing
so, potentially discriminatory. The concessions that we
have made apply to all, regardless of where their passport
is from. For those reasons, I request that the hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East consider withdrawing amendment 1 and new clause 34.

Stuart C. McDonald: I am very grateful to the Minister
for his response. I will not press either amendment 1 or
new clause 34 to a vote, but for slightly different reasons.
On new clause 34, I am grateful for the assurances with
regard to the impact of the coronavirus shutdown on
incomes, and I look forward to the Minister’s letter,
which I will obviously look at closely, and the scheme
that is being put in place. We will no doubt return to
that issue in the weeks and months ahead.

I will not press amendment 1 to a vote because I may
wish to revisit it on Report. I do not think that people
fully grasp the impact that this issue is having on
families out there. The tier-2 alternative is not realistic
for lots of families. My recollection of the test of
maintaining and accommodating one’s family without
recourse to public funds was that it worked perfectly
well but, as I said in my original submissions, there are
other ways in which we could do it: we could have a
lower threshold, such as the minimum wage or the
living wage. We could do things differently and still
provide certainty.

On the subject of certainty, it is no reassurance to
someone if their only certainty is that they cannot live
in this country with their loved ones. The Minister said
that the threshold had been set at a suitable level, but it
excludes almost half of the country from being able to
be joined by their husband, wife or partner from
overseas—in Northern Ireland, I think, it even excludes
more than half, because of the different wage levels.

The so-called “exceptional circumstances” route just
does not work; that was the bare minimum that the
Home Office had to put in place because of a Supreme
Court challenge about how awful these rules were. In
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terms of public confidence, I think that the more members
of the public find out about these rules, the more they
will be horrified at how the UK Government treat UK
citizens.

These are miserable rules. I hope people will go away
and think again, even if they do not want to go back
wholesale to the position as it was before 2012. We
cannot let this continue—more than that, we cannot let
it escalate. Tens of thousands of families are already
impacted, and in the next decade there will be tens of
thousands more. They will all come to our surgeries.
The Government have been warned. But I will keep that
point for Report. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Stuart C. McDonald: I beg to move amendment 14, in
clause 4, page 3, line 28, at end insert—

“(11) Regulations made under subsection (1) must make
provision enabling UK citizens falling within the personal scope
of the Withdrawal Agreement, the EEA EFTA separation
agreement or the Swiss citizens’ rights agreement to return to the
UK accompanied by, or to be joined in the UK by, close family
members with whom they lived while residing in the EEA or
Switzerland.

(12) Regulations under subsection (1) may not impose any
conditions on the entry or residence of close family members
which could not have been imposed under EU law relating to free
movement, as at the date of this Act coming into force.

(13) References in subsection (11) to the Withdrawal
Agreement, the EEA EFTA separation agreement and the Swiss
citizens’ rights agreement have the same meaning as in the
European Union (Withdrawal Agreement) Act 2020.”

This amendment would mean UK citizens who had been living in the
EEA or Switzerland but wish to return to the UK, could continue to be
accompanied or joined in the UK by close family members who would
otherwise lose their rights (under the Surinder Singh route) because of
this Act.

I am being kept busy this afternoon. I am pleased to
move amendment 14. Once again, it is all about family.
We are talking about what became known as the Surinder
Singh route, because of a judgment of the European
Court of Justice. I talked in my previous contribution
about the unfairness of separation that immigration
rules can cause; in the case of the Surinder Singh
families, that is coupled with a real sense of unfairness
and the loss of a legitimate expectation.

We are talking about UK citizens who have gone to
live somewhere in the EEA at a time when the rules were
quite clear that the UK was part of the European
Union, so there would never be any conceivable difficulty
about being able to return to this country with family
that they may have settled down with in another EU
country.

To my mind, we should say that they had a legitimate
expectation when they left that they would be able to
return to this country at the appropriate moment with
their EU family members. The problem now arises that
if they return after the transition period that the
Government have put in place—it is better than nothing;
that is absolutely true—they will face the £18,600 threshold,
which I previously alluded to.

There are folk over there with huge dilemmas to
address. The briefing we have had from British in Europe
sets out a very typical example. Sarah is a 48-year-old

British national living in Germany with her 52-year-old
German husband and children. She is the only child of
an elderly mother in the UK. Career and schooling
reasons mean that she cannot realistically return to the
UK by March 2022. What happens if Sarah’s mother
becomes so frail or ill that she needs the care of her
daughter in five years’ time? Sarah will have a huge
decision to make: either to uproot her family at a hugely
disruptive and inconvenient time, to come back to look
after her mother, or to leave her family behind and
come back to look after her mother. Alternatively, she
will just have to hope that her mother is able to cope.

Sarah was not negligent in going abroad without
taking this future prospect into account when she made
the decision to travel and live in Germany, because it
just did not arise. We were part of the EU and free
movement was always going to be there.

I am grateful for and welcome the fact that the
Government have reviewed the immediate cut-off, but
2022 does not give enough time. Why do we not have an
open-ended cut-off for the people from this country
who have made their lives in other parts of the European
Union or the EEA, and let them return here under the
regime that was in place when they left? That is the
purpose of amendment 14, and I hope it will have a
sympathetic hearing.

Holly Lynch: Once again, we are very sympathetic to
the amendment. As we have already heard, it is not
dissimilar to amendment 1, and it would offer reassurance
to the 1.2 million British nationals who live in EU
countries. Failure to implement measures such as those
proposed in the amendment would show the Government’s
indifference to British citizens who decided to make
their homes and lives in Europe and, as in the example
we have just heard, could force people to choose between
loved ones there and loved ones here.

The example provided by British in Europe paints a
picture of something that is affecting thousands of
people and has the potential to affect thousands more
in future, as family members age and their circumstances
change. The amendment characterises the significance
of forming laws and policies; what is discussed and
decided on in this building has far-reaching implications
and consequences affecting vast swathes of people in
their day-to-day lives.

Until March 2022, any citizen going to live in an
EU 27 country did so with the security of knowing that
if they were to form a relationship and/or have a family,
they would have the right to return to the UK with their
partner and family, with no or very few conditions
attached. That was the point I made to the Minister in
challenging and seeking further clarification on some of
his points about differences being potentially discriminatory
against returning UK citizens and spouses from other
parts of the world, not just EEA countries.

As I am sure we can all appreciate, families and
relationships can be complex. The provisions afforded
to British citizens through freedom of movement would
allow any citizen to return to the UK with their partner
and family if a situation arose where they needed to do
so, potentially at quite short notice. If the UK citizen
returned to be either employed or self-employed, there
would be no conditions on their return; if they returned
to be a student or to be non-economically active, they
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would have to have sufficient resources not to become a
burden on the social assistance system of the UK, and
have comprehensive health insurance.

In comparison, under the proposed new immigration
rules, spouses and partners who wish to enter the UK
with their British partner will have to meet the minimum
income requirement of £18,600, and the figure is increased
if the family have children. That is a wholly restrictive
requirement that will severely deter families from returning
and coming to the UK. In some cases, it may stop
British citizens returning to the UK altogether.

As highlighted in evidence by Jeremy Morgan, the
right of citizens to return with their families to their
country of origin was deemed outside the scope of the
UK-EU withdrawal negotiations, resulting in a serious
inequality between UK citizens in the EU and EU
citizens in the UK. Bizarrely, the UK Government are
discriminating against their own citizens in this instance,
since nationals continue to enjoy their right to return to
their countries of origin with their non-EU family
members.

Furthermore, EU citizens resident in the UK and
covered by the withdrawal agreement also have an
unconditional lifelong right to bring in family members,
including non-EU members, to the UK, provided that
the relationship existed before the end of the transition
period. The amendment tabled would address that
discrepancy.

The coronavirus pandemic has only heightened the
need for the Government to carry out their basic duty
to support UK citizens living abroad. What if the
pandemic had occurred after 29 March 2022? As countries
began lockdown, British citizens in Europe would have
been faced with the unenviable choice of remaining or
hastily returning to the UK. The minimum income
requirement would have meant that many British citizens
and their families would have been simply unable to
return, despite both global and personal crises.

Kevin Foster: I again thank the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East and his
colleagues for tabling amendment 14 and allowing us to
have this discussion. As the hon. Gentleman has said,
the amendment would require the Government to include
in regulations, made in consequence of this Bill ending
EU free movement law, lifetime rights for UK nationals
to bring their close family members to the UK on EU
free movement terms, where the UK national was resident
in the EEA or Switzerland in accordance with EU law
by the end of the transition period at the end of this
year. Those family members would thereby continue
indefinitely to bypass the immigration rules that otherwise
apply to family members of UK nationals.

I will set out the Government’s policy for this cohort
of family members before I explain our reasons for
rejecting the amendment. In certain circumstances, family
members of UK nationals who have resided together in
the EEA or Switzerland are able to come to the UK
under EU free movement law. That applies where a UK
national has exercised free movement rights in the host
state—as a worker or self-employed person, for example—
for more than three months. That is sometimes referred
to as the “Surinder Singh route”, after the relevant
judgment of the Court of Justice of the European Union.

Surinder Singh family members are not protected by
the withdrawal agreement, as was said. None the less, as
a matter of domestic policy, the Government decided
that UK nationals resident in the European Economic
Area or Switzerland under EU free movement law until
the end of the transition period, which is the end of this
year, will have until 29 March 2022 to bring their
existing close family members—a spouse, civil partner,
durable partner, child or dependent partner—to the
UK on EU law terms. The family relationship must
have existed before the UK left the EU on 31 January
2020 unless the child was born or adopted after that
date, and it must continue to exist when the family
member seeks to come to the UK, for obvious reasons.

3.30 pm

Other family members such as a spouse, where the
relationship was formed after the UK left the EU, or
other dependent relatives, have until the end of the
transition period on 31 December to return to the UK
with a qualifying UK national on EU free movement
terms. If such family members return to the UK with a
qualifying UK national by the relevant date, they will
be entitled to apply for status to remain here under the
EU settlement scheme. If they wish to come to the
UK but do not return to the UK with a qualifying UK
national by the relevant date, they will need to meet the
requirements of the family immigration rules applicable
at the time.

The Government believe this fair and balanced policy
is appropriate. It was developed after listening to the
concerns of UK nationals living in the EEA or Switzerland,
many of whom decided to relocate there before the
outcome of the EU referendum in June 2016 on
the understanding that they would be able to return to
the UK with their family members on EU law terms. On
4 April 2019, the policy was announced that gave UK
nationals almost three years to decide whether they
wished to return to the UK by 29 March 2022 with their
existing close family members and, if so, to make plans
to do so. The immigration rules for the EU settlement
scheme were changed accordingly. There are still 21 months
remaining until the cut-off date.

I turn to the effect of amendment 14, and why the
Government do not agree with it. It seeks to provide
UK nationals lawfully resident in the EEA or Switzerland
by 31 December 2020 with preferential family reunion
rights on an indefinite basis. Under the withdrawal
agreement, EEA and Swiss citizens have lifetime rights
to be joined here by existing family members as long as
they are resident in the UK by the end of the transition
period. By contrast, the amendment does not specify a
date by which a UK national must return to the UK,
meaning they could return at any point in the future
and continue to benefit from EU family reunion rules—
which, I suspect, is the amendment’s intention. In addition,
it does not require the family relationship to exist by the
date on which the UK left the EU or even the end of the
transition period. Therefore, a 25-year-old UK national
could relocate to the EEA or Switzerland tomorrow,
get married in 10 years’ time, retire to the UK in 2060
and bring their spouse with them on EU free movement
terms. Such preferential treatment is unfair and
could not be justified so long after Britain has left the
European Union.
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The family reunion rights of UK nationals returning
to the UK from the EEA or Switzerland after the
transition period are not covered by the withdrawal
agreement. Their rights should—after a reasonable period
for planning accordingly, which our policy provides—be
aligned with those of other UK nationals who have
always resided in the UK or who seek to bring family
members to the UK after a period of residence in a
non-EEA country. To do otherwise would be manifestly
unfair to all other UK nationals wishing to live in the
UK with family members from other countries and
would undermine public confidence in our migration
system and the objective of the family migration rules
to ensure that settlement is not at the taxpayers’ expense
within the United Kingdom.

I hope I have set out why the Government believe that
to be the appropriate balance to strike in moving towards
a position where we create a single global migration
system while allowing a period of transition for affected
UK nationals. With that, I hope that the hon. Gentleman
will withdraw his amendment, which the Government
are not willing to accept.

Stuart C. McDonald: I am grateful to the Minister for
his response. I will have to go and look at the drafting of
my amendment. While it may not be technically correct,
I absolutely stand by the principle of what it is trying to
achieve.

The Minister and the Department have listened to
UK nationals living in Europe and the EEA, which is
why they put in place the transition period and the
cut-off point of March 2022. However, I listen to those
very same people, who say to me that that will leave an
awful lot of them with a huge dilemma. I just do not
understand why the UK Government insist that it has
to happen like that. There is no need for a balance to be
struck or for any cut-off point.

This is not, as the Minister expressed, a question of
people bypassing domestic immigration rules. The aim
of the amendment is to help people who moved abroad
and formed family relationships in good faith at a time
when there was no prospect of their right to return to
this country with a family being impeded; they could
have done so at that time, on the basis of free movement
rules. With your leave, Mr Stringer, I will withdraw the
amendment. In the meantime, I will go away and work
on it, but I stand by the principle and intention behind it.

I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Stuart C. McDonald: I beg to move amendment 16, in
clause 4, page 3, line 28, at end insert—

“(11) Subject to subsection (13), regulations made under
subsection (1) must make provision for ensuring that all
qualifying persons have within the United Kingdom the rights
set out in Title II of Part 2 of the Withdrawal Agreement, the
EEA EFTA separation agreement and the Swiss citizens’ rights
agreement and implementing the following provisions—

(a) Article 18(4) of the Withdrawal Agreement (Issuance
of residence documents);

(b) Article 17(4) of the EEA EFTA separation agreement
(Issuance of residence documents); and

(c) Article 16(4) of the Swiss citizens’ rights agreement
(Issuance of residence documents).

(12) In this section, “qualifying persons” means—

(a) those persons falling within the scope of the
agreements referred to; and

(b) those eligible under the residence scheme immigration
rules, as defined by section 17(1) of the European
Union (Withdrawal Agreement) Act 2020.

(13) Notwithstanding subsection (11), regulations must confer
a right of permanent, rather than temporary, residence on all
qualifying persons residing in the UK prior to 5 March 2020.”.

This amendment would mean that EEA and Swiss citizens residing in
the UK would automatically have rights under Article 18(4) of the
Withdrawal Agreement (and equivalent provisions in the EEA EFTA
and Swiss citizens rights agreements) rather than having to apply for
them, and ensure that for the overwhelming majority, that status is
permanent.

I feel a little like somebody who has been banging his
head against a brick wall, and I am sure other hon.
Members feel the same. This is a return to the debate
about whether the European Union settlement scheme
should be a constitutive or a declaratory scheme. That
sounds quite technical, but it is not really. The Government
say, “We’ll give you a right to remain, and you can
retain your rights, if you apply.” That will inevitably
mean a—hopefully small—percentage missing out and
losing their rights in this country. Scottish National
party Members say we should put it into the Bill that
EU and EEA nationals automatically have these rights.
Doing so would fulfil a promise made by the Prime
Minister, the Home Secretary and, indeed, the Chancellor
of the Duchy of Lancaster during the referendum
campaign, when they said quite expressly that everybody
would retain their right to be in this country, and that
there would be no need for any application at all.

Before we go too far into the debate, I want to say
that Ministers quite often stand up and tell us about the
success, and fairly so, of the settlement scheme so far.
Opposition MPs obviously asked questions, such as
about why it was not working on the Apple iPhone or
whatever else, how the numbers were progressing or
why so many people were given pre-settled status. However,
I am happy to say, as I have many times before, that it
has exceeded my expectations. The Home Office has
reached more EU and EEA nationals than I anticipated.
It does not have a wonderful record with IT over the last
10, 15 or 20 years, but on this occasion it has done a
decent job.

However, the fact remains that—with the best will in
the world, even if the Home Office gets to 95% of its
target crowd—that still leaves hundreds of thousands of
people who will fail to apply in time. I have asked
repeatedly what estimate the Home Office has made of
how close to 100% it will get, and what the implications
of that are, in terms of dealing with the 100,000 folk
who will overnight be without rights this time next year.
We really need to get to the nub of this.

Other amendments offer alternatives, exploring different
cut-off points and different solutions as to how to treat
applicants who come to the Home Office after the
cut-off date, but we still insist that the much simpler
solution would be to say, in this or another Bill, that if
someone meets the criteria, they retain their rights, even
if they do not apply.

The Home Office seems to suggest that folk will not
apply. In fact, during an evidence session on Tuesday,
the Minister asked a question on how looked-after
children would prove that they had rights. It is simple:
they would apply to the EU settlement scheme. We are

139 140HOUSE OF COMMONSPublic Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



not saying, “Just ditch all the work that has gone on for
the past 18 months to two years.” We are saying, “Keep
that work, but make it so that it is not the digital
whatever you get that gives you the rights, but that the
rights come from the legislation, and you get that
document”—if we have our way—“or a digital code to
prove your rights.”

Probably the best way to explain this would be with
reference to British citizenship, which is the most obvious
example I can call to mind of another declaratory
system. No one in this room gets their rights as a British
citizen from their passport or from any other document;
we have our rights to British citizenship declared in law,
in the British Nationality Act 1981. It does not cause us
difficulties if for the first few years of our lives we do
not have proof of that; indeed, if we do not go abroad
on holiday, we can actually go through until we are
perhaps 14, 15 or even 18 years old without having to
access that proof. That is not a problem.

That works perfectly well for British citizenship—it
becomes convenient for lots of people, at a certain time,
to get a passport or wherever else to prove that they can
exercise their rights—and it would be exactly the same
with the EU settlement scheme. All these people will
want to work or to access social security or housing, if
they are subject to the right-to-rent scheme, so they will
still have every incentive to apply to the EU settlement
scheme. The amendment would just mean that if, for
whatever reason, they did not apply, their rights were
protected.

Douglas Ross (Moray) (Con): Would the hon. Gentleman
consider whether perhaps one reason some people,
particularly in Scotland, would not apply for the scheme
is because, despite his having praised it today and said it
has exceeded his expectations, SNP politicians in Scotland
have encouraged people not to apply? I raised this issue
when he and I were members of the Home Affairs
Committee. The messaging that comes out should be
far clearer. Does he accept that, whether or not he
agrees with the scheme, the advice not to apply that
some SNP politicians are giving is unhelpful?

Stuart C. McDonald: I have had that intervention
before, and I think I answered it. There is one individual
who would be expected to apply to the scheme but at
some point in the past—I am not sure what his current
position is—he said that as a point of principle he does
not want to apply. I have said previously that I do not
agree with him, but the hon. Gentleman cannot possibly
accuse the Scottish Government or the SNP of not
being clear about the messaging—they have invested
considerable sums of their own money in outreach and
in attempting to get as many folk as possible to sign up
to the scheme. For that reason, I do not accept the
premise. I disagree with that one colleague, but I absolutely
reject the premise that we have been anything other
than clear in encouraging people to sign up.

The reasons folk will not sign up are not related to
the position of an individual politician. Folk will not
sign up because they are vulnerable, as we have spoken
about—care leavers; children; elderly people who perhaps
were settled and had permanent residence under the old
EU scheme; and people who quite simply just do not
understand that they have to do it.

There are really complicated questions involved. For
example, lots of folk will think, “Well, I was born in the
United Kingdom, so I am British,” but in actual fact
whether or not they are British depends on a million
different things. It depends on the marital status of
their parents, depending on when they were born. It
depends on their date of birth. It might even depend on
when a particular country joined the EU, as that can
have an impact on the conferring of nationality. There
are millions of different issues.

It is beyond doubt that on 1 July next year we are
going to wake up in a United Kingdom that has 100,000
people who do not have the right to be in this country.
We have to be constructive and come up with a solution,
but we do not yet have enough from the Government on
what they want to do. We get told, “We’ll be reasonable,”
but that really does not cut. We need to do better than
that, which is why we have tabled other amendments to
push the Government to be much more explicit about
how they are going to treat folk who apply after the
deadline, for whatever reason.

The simple point, which is consistent with all the
work that has gone before and does not undermine it in
any way, is to turn around now and say, “Right, we are
doing well, but we are just going to say that everybody
has these rights. Continue to apply so that you can go
about living your lives without being refused renting or
a job or whatever else, but you have these rights.” It is a
simple matter and would avoid a tremendous headache
that would make Windrush look almost insignificant.
That was cataclysmic; this situation risks being considerably
worse.

3.45 pm

Holly Lynch: Yet again, I rise to echo a great deal of
what has already been said by the SNP spokesperson.
The Opposition have spoken consistently in favour of a
declaratory approach, and the Home Affairs Committee
has also tabled an amendment outlining its preference
for that approach, so, while we have sought to deal with
the scheme in front of us by way of our amendments
and new clauses, should he push amendment 16 to a
vote, he would certainly have our support.

In our 2019 manifesto, we committed ourselves to
ending the uncertainty created by the EU settlement
scheme by granting EU nationals the automatic right to
continue living and working in the UK. This new
declaratory system would allow EU nationals the chance
to register for proof of status if they wished, but they
would no longer have to apply to continue living and
working in this country. This would help to secure
reciprocal treatment for UK citizens living in the EU,
prevent a repeat of the shameful Windrush scandal and
avoid unnecessarily criminalising hundreds of thousands
of EU nationals.

Kevin Foster: This has been a useful debate. As has
been pointed out, amendment 16 would require the
Government to establish a declaratory system for those
eligible for residence rights under the withdrawal agreement
or the immigration rules for the EU settlement scheme.
That was touched on by the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East, who speaks
for the SNP. It is a familiar argument we have been
having over the last couple of years, and I suspect we
will continue having it over the next year or two.
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[Kevin Foster]

As the hon. Member alluded, EEA and Swiss citizens
resident in the UK by the end of transition period and
their family members can secure their rights here through
the EU settlement scheme and through applications
that are free of charge to make. So far, more than
3.5 million applications have been received and more
than 3.2 million concluded, despite the efforts of one or
two people to encourage people not to take part, as my
hon. Friend the Member for Moray highlighted. This is
with still more than a year to go before the deadline for
applications on 30 June 2021 for those resident here by
the end of the transition period on 31 December.

It is worth pointing out that the UK’s immigration
system has long been predicated on individuals applying
to the Home Office to be granted leave to enter or
remain, under what we call a constitutive system. The
Government have repeatedly made it clear that the
constitutive system, introduced through the EU settlement
scheme, is the best approach to implementing the citizens’
rights elements of the withdrawal agreements. It provides
EEA citizens and their family members with clarity
about what they need to apply for and by when, and
with the secure evidence of their status that they need.

A requirement to apply for individual status by a
deadline provides a clear incentive for EEA citizens
living here to secure their status in UK law and obtain
evidence of this, whereas a declaratory system, under
which individuals acquire an immigration status under
an Act of Parliament, would significantly reduce the
incentive to obtain and record evidence of status. Indeed,
the amendment does not include any requirement to do
that, so in decades to come it could result in some of the
issues we saw in the Windrush scandal: people with a
status that has been granted, but for which there is no
clear or recorded evidence.

Stuart C. McDonald: I am happy to take on board
what the Minister says and redraft the amendment to
include, for example, a £50 fine if somebody does not
have a document proving their settled status. That would
be much less serious than leaving them without any
right to be in this country at all. Would he consider a
declaratory system on that basis?

Kevin Foster: Well, I do not think I would. Like I said,
we would be reasonable in accepting late applications—for
example, if somebody did not have EU settled status
because they were a child in care or mentally incapable
at the time when they should have applied. I suspect
that when we publish the guidance those two situations
will be among the list of reasonable reasons for late
applications. It would be rather odd, however, to then
issue them with a £50 fine. We think it right that at some
point a line be drawn, although we would be reasonable
in respect of the circumstances of a late application.
Certainly, in the early stages after the deadline, it is
likely that the bar to cross will be fairly low, in terms of
what is a reasonable reason for not having made the
deadline.

As was touched on, we are up to more than 3.5 million
applications already. It has been a very successful scheme.
It is slightly ironic that the organisation representing
EU citizens in the UK calls itself the3million, because
the Home Office has already found 3.5 million and

there is still a good stream of applications coming in
every day, as there has been throughout the recent
period. The Government are confident that we have
already found many more than 3 million, and all of
them are our friends and neighbours. We want them to
stay, and we welcome the fact that they have taken the
opportunity to apply to the European settlement scheme
to guarantee their rights.

The Government are adamant that we must avoid a
situation where, years down the line, EEA citizens who
have built their lives here find themselves struggling to
prove their rights and entitlements in the UK. That is
why we have set up this system. I fundamentally believe
that changing a system that is working well would have
the opposite effect to that which the amendment is
intended to achieve. It would reduce the certainty of a
grant of status under the EU settlement scheme, which
has already been given to more than 3 million EEA
citizens and their family members.

The amendment provides that a right of permanent
residence would be automatically acquired by EEA
citizens resident here before 5 March 2020—when the
Bill was introduced—regardless of how long they had
been continuously resident in the UK. I do not wish to
speculate about why the amendment is designed to
exclude people who arrived on 6 March, or about why
the Bill being introduced is a more significant moment
than the end of the transition period or the day that
Britain left the European Union. The general requirement
under the EU settlement scheme to have been continuously
resident here for five years before becoming eligible for
a right of permanent residence—settled status—reflects
the rights under the free movement directive, which are
protected by the withdrawal agreement. To reassure
hon. Members that we are talking to people who work
with the EUSS, there will be efforts put in place, using
the contact details provided to the EUSS, to prompt
people should they be approaching the five-year period.

It is right that someone should demonstrate sufficiently
long residence in the UK, in line with our current EU
law rights, before being eligible for all the benefits and
entitlements that settled status brings, including access
to those provided by public funds. The amendment
would mean that any length of residence in the UK
prior to 5 March 2020, however short, would be sufficient.
I do not believe that is the right approach. It is a rather
strange date to choose, even though it is the introduction.
Why would that be logical? It is worth explaining why
someone was not covered on 6 March but was covered
on 5 March. I therefore suggest to the Committee that
we should not accept the amendment; we should stick
with a system that is working and doing a great a job at
getting those who are our friends and neighbours the
status they need for the long term and the surety that
brings. I therefore suggest that the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East withdraw
his amendment.

Stuart C. McDonald: Again, I am grateful to the
Minister for his reply. The amendment would not negate
the good work that has happened in managing to process
applications from EU nationals and provide them with
digital proof of their status; it would build on it.

The Minister always insists that such a system would
give people less of an incentive to apply, but that is just
not the case. We would not say to anyone who was a
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victim of the Windrush fiasco that they did not have an
incentive to apply for documentary proof. In fact, all
the Windrush citizens had the right to be in this county,
but that was not enough. They had to get documents,
and the result of not being able to access documents
was that they went through absolute hell. That is a
lesson that we must learn. If we make the system
declaratory, people will still apply because they need
digital proof of their status to access work, social
security, education and whatever else.

I do not accept the Minister’s explanation of why we
retain the constitutive system. If he wants to talk about
incentives, there is a big problem for anyone who misses
the deadline of 30 June 2021. When they find out that
they have missed it, they suddenly think, “I thought I
was British, but I am not. I thought I had rights here
because I had status under the old EU system, but it
turns out I don’t.” Those hundreds of thousands of
people will be absolutely petrified of applying to the
Home Office because they have no assurance that they
will be granted status here. There are vague words about
being reasonable, but that did not really cut it for the
Windrush generation, and this is a much bigger problem.
I will press the amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 7]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

NOES

Davison, Dehenna

Foster, Kevin

Holden, Mr Richard

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

Question put, That clause 4 stand part of the Bill.

The Committee divided: Ayes 8, Noes 6.

Division No. 8]

AYES

Davison, Dehenna

Foster, Kevin

Holden, Mr Richard

Pursglove, Tom

Richardson, Angela

Roberts, Rob

Ross, Douglas

Sambrook, Gary

NOES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

Question accordingly agreed to.

Clause 4 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

3.59 pm

Adjourned till Tuesday 16 June at twenty-five minutes
past Nine o’clock.
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Written evidence reported to the House
IB08 Amnesty International UK

IB09 Law Society of England and Wales

IB10 UNISON

IB11 JUSTICE

IB12 London First

IB13 The Royal Society

IB14 Independent Age
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Public Bill Committee

Tuesday 16 June 2020

(Morning)

[SIR EDWARD LEIGH in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

9.25 am

The Chair: Obviously, we will maintain social distancing.
Like last week, the Hansard reporters would be grateful if
Members sent copies of their speeches to hansardnotes
@parliament.uk. We will continue line-by-line consideration
of the Bill—the selection list is available in the room.

Clause 5

POWER TO MODIFY RETAINED DIRECT EU LEGISLATION

RELATING TO SOCIAL SECURITY CO-ORDINATION

Question proposed, That the clause stand part of the
Bill.

The Parliamentary Under-Secretary of State for the
Home Department (Kevin Foster): It is a pleasure to
serve under your chairmanship, Sir Edward. Given the
nature of the clause, I will spend a few minutes outlining
its impact to the Committee. The clause and associated
schedules 2 and 3 provide an essential legislative framework
to ensure that the Government can make changes to our
social security system when the transition period ends,
alongside the launch of the future immigration system.
The provisions will enable the Government to amend
the retained European Union social security co-ordination
rules and to deliver policy changes from the end of the
transition period.

The clause provides a power to the Secretary of State,
the Treasury or, where appropriate, a devolved authority
to modify the social security co-ordination regulations.
Those EU regulations provide for social security
co-ordination across the European economic area, and
will be incorporated into domestic law by the European
Union (Withdrawal) Act 2018 at the end of the transition
period. Clause 5(4) gives the Government the ability to
make necessary consequential changes to other primary
legislation and other retained EU law to ensure that the
changes given effect by the main power are appropriately
reflected. That power may be used, for example, to
address technical matters, inoperabilities or inconsistencies.
Schedule 2 sets out the power of the devolved authorities
under clause 5.

This social security co-ordination clause confers powers
on Scottish Ministers and the relevant Northern Ireland
Department to amend the limited elements of the social
security co-ordination regulations that fall within devolved
competence. It is important that we provide the devolved
Administrations with the powers that they need to amend
the aspects of the regulations for which they are responsible,
just as it is right for the UK Government to have the
powers for the laws that affect the UK as a whole. The
powers are equivalent to those conferred on UK Ministers
and will allow the devolved Administrations to respond
to the UK’s withdrawal from the EU in areas of devolved
competence, either to keep parity with Westminster or
to deviate in line with their own policies.

Without the powers in the Bill, the devolved
Administrations would need to bring forward their own
parallel legislation to give them equivalent powers to
amend the retained EU social security co-ordination
regulations in areas of devolved competence. Before the
Bill was introduced, letters were sent to the devolved
Administrations to seek legislative consent in principle,
in line with the Sewel convention.

Schedule 3 provides further detail on the form that
regulations will take under the clause, whether as statutory
instruments, statutory rules or Scottish statutory
instruments. The schedule provides that the use of the
power is subject to the affirmative procedure. It also
gives clarity on the procedures that the devolved
Administrations will need to follow. Paragraph 5 permits
other regulations, subject to the negative procedure, to
be included in an instrument made under the clause.

Without the clause and associated schedules 2 and 3,
the Government and relevant devolved authorities will
have only the power contained in the 2018 Act to fix
deficiencies in the retained system of social security
co-ordination, restricting our ability to make changes.
I reassure the Committee that the power in the clause
will not be exercised to remove or reduce commitments
made either in relation to individuals within the scope
of the withdrawal agreement, for as long as they remain
in the scope of that agreement, or in relation to British
and Irish nationals moving between the UK and Ireland.

We are currently in negotiations with the EU about
possible new reciprocal arrangements on social security
co-ordination, of the kind that the UK has with countries
outside the EU. The clause will enable the UK to respond
to a variety of outcomes in those negotiations, including
when no agreement is achieved by the end of the
transition period. The clause will be necessary to deliver
policy changes to the retained regime that will cover
individuals who fall outside the scope of the withdrawal
agreement, to reflect the reality of our new relationship
with the European Union.

The Government have been clear that there will
be changes to future social security co-ordination
arrangements, including, as announced at Budget 2020,
stopping the export of child benefit. The social security
co-ordination powers in the Bill will enable the Government
to deliver on that commitment and to respond to the
outcome of negotiations with the EU to deliver changes
from the end of the transition period. I therefore beg to
move that clause 5 stands part of the Bill and that
schedules 2 and 3 are agreed to.

Kate Green (Stretford and Urmston) (Lab): Good
morning, Sir Edward. It is a pleasure once again to serve
under your chairmanship. Social security arrangements
set out in EU regulation 883 of 2004 and elsewhere are
currently directly applicable in the UK. They cover the
co-ordination of social security, healthcare and pension
provision for people who are publicly insured who move
from one EU state to another.

The regulations ensure that individuals who move to
another EEA are covered by the social security legislation
of only one country at a time and are, therefore, liable
only to make contributions in one country; that a
person has the rights and obligations of the member
state where they are covered; that periods of insurance,
employment or residence in other member states can be
taken into account when determining a person’s eligibility
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for benefits; and that a person can receive benefits that
they are entitled to from one member state, even if they
are resident in another.

The co-ordination regulations cover only those social
security benefits that provide cover against certain categories
of social risk, such as sickness, maternity, paternity,
unemployment and old age. Some non-contributory
benefits fall within the regulations but cannot be exported,
and benefits that are social and medical assistance are
not covered at all. Universal credit, for example, is
excluded.

As we heard from Jeremy Morgan of British in
Europe in his oral evidence to the Committee last week,
most UK nationals resident in the EU are of working
age. It is important to note that the number of people
claiming the working-age benefits that are covered by
the regulations—jobseeker’s allowance or employment
and support allowance—has declined sharply since the
introduction of universal credit. We might therefore
expect social security co-ordination arrangements to
apply to a declining number of working-age adults. The
regulations will, however, still be of importance for a
sizeable number of individuals, and not least for pensioners.

The co-ordination regulations also confer a right on
those with a European health insurance card to access
medically necessary state-provided healthcare during a
temporary state in another EEA state. The home member
state is normally required to reimburse the host country
for the cost of the treatment. Under the European
Union (Withdrawal Agreement) Act 2020, protection
of healthcare entitlements is linked to entitlement to
cash benefits.

Clause 5(1) provides an appropriate authority with
the power to modify the co-ordination regulations by
secondary legislation. The power is very broad, placing
no limits on the modifications that appropriate authorities
are able to make to the co-ordination regulations. By
virtue of subsection (3), the power explicitly

“includes power—

(a) to make different provision for different categories of
person to whom they apply…

(b) otherwise to make different provision for different purposes;

(c) to make supplementary…consequential, transitional, transitory
or saving provision;

(d) to provide for a person to exercise a discretion in dealing
with any matter.”

The power is further enhanced by subsection (4), which
provides for the ability to amend or repeal

“primary legislation passed before, or in the same Session as, this
Act”

and other retained direct EU legislation.

Since the UK left the EU at the end of January this
year, the relevant EU regulations pertaining to social
security, pensions and healthcare have been retained in
UK law by section 3 of the European Union (Withdrawal)
Act 2018. I accept that the Government need to be able
to amend co-ordination regulations to remedy deficiencies
in them resulting from the UK’s exit from the EU, but
the 2018 Act already contains a power in section 8 to
modify direct retained EU law. Indeed, the Government
have already exercised this power for four of the
co-ordination regulations. Any changes that do not fall
within the scope of the power in section 8 of the 2018
Act must necessarily, therefore, not relate to any ability
for the law to operate efficiently or to remedy defects,

but be intended to achieve wider policy objectives. I
think the Minister acknowledged as much in his opening
comments.

I was, however, surprised that the Minister said that
only the European Union (Withdrawal) Act 2018 provided
such powers. My reading of the legislation is that the
Secretary of State has further powers as regards social
security, healthcare and pension rights for those who are
protected by the withdrawal agreement under the European
Union (Withdrawal Agreement) Act 2020. Section 5 of
that Act inserts new section 7A into the 2018 Act so as
to secure withdrawal agreement rights in domestic law,
and that protection is buttressed by section 13 of the
2020 Act, which confers a power to make regulations in
respect of social security co-ordination rights protected
by the withdrawal agreement. Given the powers that
already exist under the European Union (Withdrawal)
Act and the European Union (Withdrawal Agreement)
Act, as well as the fact that those powers have already
been used by the Government, why does the Minister
feel they are inadequate?

Paragraph 30 of the delegated powers memorandum
is instructive. It states that the Government want to use
the power in clause 5 to

“respond flexibly to the outcome of negotiations on the future
framework and make changes to the retained social security
co-ordination rules.”

Mr Robert Goodwill (Scarborough and Whitby) (Con):
Does the hon. Lady agree that, given the proliferation
of judicial reviews and the test cases that often come
forward, it is better to adopt a belt-and-braces approach
so that we underline the Government’s intention in both
the Bill and the withdrawal Act?

Kate Green: The issue is the mission creep and scope
creep involved in using secondary legislation to amend
primary legislation and retained EU rights, particularly
a mission creep that now encompasses the ability to
make significant policy changes.

As we heard in oral evidence from our witnesses last
week, it is important to recognise the considerable
importance of policy and legislation in relation to social
security co-ordination. It is vital to labour mobility, and
to protect the rights of EEA nationals who come to live
in the UK and UK nationals who go to live in EEA
member states. Policy in this area has the potential
to impact the lives of millions, affecting their right to
receive benefits to which they are entitled through national
insurance contributions over periods of residency, and
which they have a legitimate expectation that they will
receive. Changes to policy in these important areas
should, I submit, be given effect in primary legislation.

In response to the evidence that the Committee took
from British in Europe last week, the Minister said that
the Secretary of State could not make regulations that
would breach an international treaty, and he offered
some reassurances this morning to those who fall within
the scope of the withdrawal agreement. However, as British
in Europe pointed out last week, the powers in clause 5
mean that Parliament will not be able to properly scrutinise
regulations that might breach our international treaty
obligations—if not deliberately, then inadvertently.

The Minister also referred to the need to be able to
reflect the ongoing negotiations with the European
Union, and we heard from Adrian Berry of the Immigration
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[Kate Green]

Law Practitioners Association last week about the
UK’s draft social security treaty, which is an annex to
the Government’s proposed future trade agreement.
Mr Berry highlighted the Government’s intention to
continue the protection of the European health insurance
card scheme for short-term travel and the uprating of
old-age pensions, but noted that disability pensions and
healthcare attached to pension rights are missing from
the draft treaty. He also highlighted the limitations of
the new EHIC, which would require those with long-term
health needs to get prior authorisation from the UK
Government, and that there would be no S2 cover,
which enables people to obtain healthcare in the EU
that they cannot get on the NHS in the UK. Will the
Minister put on the record whether such changes could
be introduced using clause 5, and can he confirm which
classes of person they can be applied to?

The Government have argued that the use of the powers
in clause 5 will be subject to parliamentary scrutiny,
through the use of the affirmative procedure. Will the Social
Security Advisory Committee have a role in scrutinising
regulations introduced under this measure? Does he not
in fact accept that changes in this important area require
full debate and scrutiny in Parliament, and that the
principles of any future policy should be set out in
primary legislation?

Finally, clause 5(5) states that EU-derived rights cease
to apply if they are “inconsistent” with any regulation
made under the section, but the Government are under
no obligation to specify where and when such inconsistencies
arise. This creates considerable uncertainty for individuals
who are affected, for their advisers, and indeed for
politicians and the wider public. As we discussed last
week on clause 4, such an approach is inimical to good
lawmaking. The Government should spell out which
parts of retained EU law might be affected by these
provisions, and I hope that the Minister will do so in his
response.

Stuart C. McDonald (Cumbernauld, Kilsyth and
Kirkintilloch East) (SNP): It is a pleasure to serve
under your chairmanship again, Sir Edward.

I am grateful to the Minister and to the hon. Member
for Stretford and Urmston for setting out the nature of
these regulations in quite some detail, and also for
explaining why they are hugely significant for a large
number of people.

We acknowledge that there is a need for the appropriate
authorities to have some powers in this area, but those
powers should be focused on making technical fixes
rather than providing carte blanche. The powers in the
clause are hugely broad. In fact, they are basically
without any limit, either in terms of scope or time, and
it is worth reflecting on what exactly clause 5(1) says:

“An appropriate authority may by regulations modify the
retained direct EU legislation mentioned in subsection (2).”

There is no constraining test at all.

As Adrian Berry argued when he gave evidence last
Tuesday, all these clauses should at least have the test of
being “appropriate”, if not being “necessary”, as a
qualification. Opposition MPs have been championing
the “necessary” test, but the Government have always
preferred the test of appropriateness. However, even that
is absent from the clause. On paper, therefore, we are

creating powers to make inappropriate regulations, which
seems quite an unusual concept. More than ever, we
need reassurance on what exactly the intended use of
these regulations is, and we will look carefully at what
the Minister said about that this morning.

I also want to raise an issue on schedule 2, which the
Minister also referred to. Schedule 2 sets out who can
make use of the powers in clause 5, and I want to flag
up an issue in relation to devolution that needs to be
addressed. It was flagged up by the Scottish Parliament’s
Delegated Powers and Law Reform Committee last
year in relation to the predecessor Bill. The Committee
reported on that Bill precisely because there are implications
for some devolved competences around social security.

There are three routes by which the clause’s powers
could be used in relation to devolved social security
competence. First, Scottish Ministers could exercise
these powers, sometimes with the requirement to consult
UK Ministers, if that were required where a different
route was used to achieve the same means. The Committee
found those powers acceptable.

There is also a route for joint exercise of the powers,
which would be considered where a change is so significant
that it would be appropriate for joint exercise and
scrutiny. Again, while the Committee sought some clarity
on precisely when that route would be used, it supported
the idea in principle.

Thirdly, however, there is the route of UK Ministers
acting alone, by laying regulations in the UK Parliament
that could still relate to devolved competence. The
Committee’s report says:

“The Committee emphasises that as a matter of principle the
Scottish Parliament should have the opportunity to scrutinise the
exercise of legislative powers”

by the Executive. However, it notes that the Scottish
Parliament has no formal role in relation to the scrutiny
of secondary legislation passed by UK Ministers acting
alone.

The Committee went on to note that there was silence
in relation to the circumstances in which it would be
appropriate for UK Ministers to exercise powers in
relation to devolved social security acting on their own.
It noted that there was nothing on the face of the Bill
requiring UK Ministers to seek the consent of Scottish
Ministers prior to the exercise of the powers in that way
by relevant UK Ministers or the Treasury. It repeated
the view that it had provided in relation to the Bill that
went on to become the European Union (Withdrawal)
Act—that UK Ministers should be able to legislate in
devolved areas only with the consent of the devolved
Administration, also advocating for a role for the Scottish
Parliament in that process.

9.45 am

As far as I can see, the issue raised this time last year
has not been addressed in the Bill, which has simply
been reintroduced as before. Will the Government comment
on that and consider committing to amending the Bill
so that there is at least a duty on UK Ministers to
consult Scottish Ministers before choosing to exercise
the clause 5 powers in relation to devolved social security
competencies? I look forward to hearing what the Minister
has to say in that regard.

KevinFoster:Ithankhon.Membersfortheircontributions.
On the powers under clause 5, the Government have
been given clear advice that they are necessary, particularly
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when we look at the ongoing negotiations. There are two
parties to the negotiations, and the purpose of having a
wider scope is to reflect whatever the outcome of the
negotiations is. Hopefully, we will quickly be able to
implement an agreement, in the same way that we have
an agreement with Ireland bilaterally in terms of the
co-ordination of social security, given the unique position
of Irish citizens in the UK and UK citizens in Ireland,
who are considered settled from day one. That is where
we are.

One of the examples Opposition Members gave was
of those protected by the withdrawal agreement. It is
worth noting that this measure looks towards those
who arrive after the end of the transition period and
starts to look towards changes there, rather than at
those who specifically have their rights protected by the
withdrawal agreement.

In terms of the scope and whether the powers would
be used in a devolved area, the UK Government continue
to respect the devolution settlement. We are in discussions
—officials certainly are, and I and my colleague in the
Department for Work and Pensions wrote to the relevant
Scottish Minister last week to set out where we are.
We hope to have a legislative consent motion from the
Scottish Parliament, but we have also set out what the
position is if we do not get an LCM—for the Committee’s
benefit, the Government would amend the Bill on Report
to remove the powers in relation to devolved matters in
Scotland.

Fundamentally, the clause is intended to ensure that
we can implement powers and make the changes necessary,
as outlined, to deliver the specific policy changes that
we made clear in our manifesto, particularly around the
export of child benefit, and also to ensure that we do
not end up in a bizarre position where the UK is trying
unilaterally to implement what is meant to be a reciprocal
system, should we not be able to get a further agreement
or if we have an agreement but are not able quickly and
promptly to implement it.

Again, I would point out that using the affirmative
procedure means that both Houses of Parliament will
scrutinise any regulations and will have the opportunity
to block them if they felt they were inappropriate. To be
clear, if a Minister made wholly inappropriate regulations,
such matters in secondary legislation, unlike primary
legislation, can be reviewed in the courts as well.

It is therefore right that we stick with the clause as it
is, certainly to ensure that we can implement whatever
the outcome of the agreement is, including if we need to
look at putting in place a system that reflects the fact
that there has not been a further agreement.

Stuart C. McDonald: I just want to clarify whether
the Minister would at least consider putting in a requirement
that, before UK Ministers exercise these powers in
relation to devolved competencies, they would consult
Scottish Ministers. A cross-party Scottish Parliament
Committee made that recommendation this time last
year. It is surely at least worthy of consideration before
Report.

Kevin Foster: To be clear, we will continue with our
position of respecting devolution in areas of social
security, hence the respect we have shown to the Scottish
Government by consulting them about the Bill. We have

also set out the Government’s position, were there not a
legislative consent motion from the Scottish Parliament,
in the letter we sent last week to the relevant Scottish
Ministers. Obviously, separate discussions are going on
with the Executive in Northern Ireland.

This is the right process. Parliament still has the
appropriate ability to scrutinise how the powers are
used and, if it wishes, may block the use of those
powers under the affirmative procedure. This is about
ensuring clear certainty that we can deliver whatever we
can agree with the European Union on, we hope, a
continuation of a reciprocal arrangement, which we
cannot do if we do not have the powers in the clause. In
other areas, powers are more restricted.

These are wide powers, but that reflects the wide range
of outcomes that are still possible in the next six months.
It is right to have a functioning and effective social
security system and co-ordination of it. That is why the
Government have brought the power forward in this
Bill, as in the previous one. We maintain that the
clause and the attached schedules are appropriate to
the Bill.

Kate Green: Does the Minister anticipate, in the event
of an agreement and treaty before the end of this year, a
further piece of primary legislation to give effect to
that? If so, would it not be possible at least to encompass
the principles agreed into that primary legislation?

Kevin Foster: A lot would depend on the nature of the
agreement. If it is part of a wider treaty, we may well see
further legislation. However, our understanding is that
if we can achieve agreement on this area, we would look
to implement it rapidly through regulation, which is
why the power is in the Bill. Our priority would be to
avoid a situation where something is agreed of benefit
to both UK citizens going to live in the European
Union and EEA citizens coming to live here, with which
we and the European Union are happy, but we are
unable to provide that benefit because we are still going
through a parliamentary process to implement it. That
is why we believe the clause to be appropriate. It allows
us to react to circumstances as necessary.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 5.

Division No. 9]

AYES

Davison, Dehenna

Foster, Kevin

Goodwill, rh Mr Robert

Holden, Mr Richard

Lewer, Andrew

Pursglove, Tom

Ross, Douglas

Sambrook, Gary

NOES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

Owatemi, Taiwo

Question accordingly agreed to.

Clause 5 ordered to stand part of the Bill.

Schedules 2 and 3 agreed to.

Clause 6 ordered to stand part of Bill.
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Clause 7

EXTENT

Stuart C. McDonald: I beg to move amendment 17, in
clause 7, page 5, line 13, at end insert—

“(1A) Section 1 and Schedule 1 of this Act do not extend to
Scotland.”

The Chair: With this it will be convenient to discuss
new clause 33—Differentiated immigration policies: review—

“(1) The Secretary of State must publish and lay before Parliament
a report on the implementation of a system of differentiated
immigration rules for people whose right of free movement is
ended by section 1 and schedule 1 of this Act within six months of
the passing of this Act.

(2) The review in subsection (1) must consider the following—

(a) whether Scottish Ministers, Welsh Ministers, and the
Northern Ireland Executive should be able to nominate
a specified number of EEA and Swiss nationals for
leave to enter or remain each year;

(b) the requirements that could be attached to the exercise
of any such power including that the person lives and,
where appropriate, works in Scotland, Wales or Northern
Ireland and such other conditions as the Secretary of
State believes necessary;

(c) the means by which the Secretary of State could retain
the power to refuse to grant leave to enter or remain
on the grounds that such a grant would—

(i) not be in the public interest, or

(ii) not be in the interests of national security

(d) how the number of eligible individuals allowed to enter
or remain each year under such a scheme could be
agreed annually by Scottish Ministers, Welsh Ministers
and the Northern Ireland Executive and the Secretary
of State;

(e) whether Scottish Ministers, Welsh Ministers, and the
Northern Ireland Executive should be able to issue
Scottish, Welsh and Northern Irish Immigration Rules,
as appropriate, setting out the criteria by which they
will select eligible individuals for nomination, including
salary thresholds and financial eligibility.

(3) As part of the review in subsection (1), the Secretary of
State must consult—

(a) the Scottish Government;

(b) the Welsh Government;

(c) the Northern Ireland Executive; and

(d) individuals, businesses, and other organisations in the
devolved nations.”

Stuart C. McDonald: Clause 7 sets out the extent of
the Bill, so here we come to how it impacts Scotland
and the other devolved nations. Amendment 17 would
disapply provisions ending free movement to Scotland.
The new clause simply calls for the Government to
consult on, and to review, establishing a differentiated
set of immigration rules focused on Scotland, Northern
Ireland and Wales, and lists a set of issues that we want
the UK Government to consult upon. The Government
would then report and lay that report before Parliament.
There is little here that is too onerous. It is a perfectly
reasonable request of the UK Government.

We heard plenty of concern about the implications of
the Bill during evidence last Tuesday. It is fair to say
that that concern is felt acutely in Scotland and Northern
Ireland, but also in Wales and some regions of England.

Scotland needs in-migration, and free movement of
people has been a significant benefit to that country.
The Government’s own risk assessments indicate a huge
impact on the number of EEA workers who would qualify
under the proposed new salary and skills requirements
of the new regime. That is before we take into account
the visa fees and the red tape, which I regard as ludicrous,
that businesses will be bound up in. That has profound
implications for Scotland’s economy, demographics, public
finances and devolved public services.

Scotland’s economy relies significantly on small and
medium-sized enterprises, which, as we heard last Tuesday,
will find the tier 2 system very difficult. Small tourism
or food and drink businesses, for example, that have
regularly relied on the EU labour market are finding it
well-nigh impossible to fill posts domestically. Instead
of being able to interview a Portuguese food-processing
worker or a Polish hotel worker, there is a significant
chance that they will not be able to employ them at all.
If they are able to employ them somehow, processes will
be very different indeed.

The worker will have to seek entry clearance from
their home country, so recruitment practice will have to
change. Business will have to shell out for a sponsor
licence and possibly on legal advice on how to do all
that. The worker will have to pay visa fees plus upfront
NHS health surcharges, not just for the main applicant
but for the whole family. A skills charge will also be
levied. As we heard last week, that could take the costs
to the applicant to many thousands of pounds.

Mr Goodwill: I understand the point the hon. Gentleman
is trying to make, but would it not attract more people
to stay and work in Scotland if it was not the highest-taxed
part of the United Kingdom?

Stuart C. McDonald: That is factually not true, so
that is the end to that point. If the right hon. Gentleman
is referring to the changes to the rate of income tax that
we have made in recent years, there is no evidence that
they have made a blind bit of difference. In fact, there
are more people in Scotland paying less income tax, and
that is before taking into account council tax and
various other matters, so that point does not arise at all.

It seems that a huge proportion of the burden of all
these fees falls to be paid by the individual worker.
Realistically, however, why would a Portuguese food-
processing worker or a Polish hotel worker pay £10,000
for the privilege of working in Scotland when they
face no charge to work anywhere else in the European
Union? The lower income tax that we pay in Scotland
would be attractive, but it does not outweigh the £10,000-
plus they would have to pay just to turn up.

Scotland has become a country of regular net
in-migration, largely thanks to the free movement of
people. But for in-migration, our population would
have again been in decline since 2015—something that
is projected into the future, with more deaths than
births. Ending free movement risks pushing Scotland
back to a future of population decline. Like other
countries, our population of older people is increasing.
That is not unique to us, but unlike other countries, in
the UK in particular, our working-age population will
rise only fractionally in the years ahead, according to
various projections.
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That brings us to the issue of public finances and
devolved public services. There has been a welcome
devolution of tax-raising powers in recent years, to
which the right hon. Member for Scarborough and
Whitby referred. However, with those tax powers now
in place, the problem is that we are suddenly seeing the
tax base shrunk by immigration policies. That has a
direct impact on income tax receipts and also on the
economic growth and tax revenue that companies’ VAT.

10 am

Decisions on immigration policy also have a profound
impact on devolved public services, on international
students, on international recruitment for the NHS and
social care, on international recruitment of academic staff
and on various other areas. All that is a potent combination
of factors that deserves much more Government recognition
than it has received up until now. In fact, if anything,
Home Office engagement on these issues seems to have
gone backwards rather than forwards. The former Home
Secretary, the right hon. Member for Bromsgrove (Sajid
Javid), was publicly very open to the idea of somehow
recognising regional differences in the immigration system.
The right hon. Member for Romsey and Southampton
North (Caroline Nokes) at least kept things under review—
although that phrase seems to have become almost
meaningless in the Home Office in recent days. At least
she worked closely with the devolved Governments and
regularly met with them.

I am not sure what has driven it, whether it is the
Home Office, the Scotland Office or No. 10, but engagement
now seems to have been reduced to almost nothing. All
we get back is a soundbite that the Government are
building a system that works for all the UK. The question
that nobody bothers to explain is, how is the immigration
system working for Scotland? As I said the other day,
nobody in their right mind would propose this system if
they were designing an immigration system for Scotland
alone.

The Scottish Government’s expert advisory group on
migration has produced a series of papers on this
subject with a whole host of possible options. These are
not made up on the back of an envelope. The group’s
members include experts in the field. Other experts have
prepared similar papers independently. Last week, the
Committee heard oral evidence from Ian Robinson of
Fragomen, a leading international legal practice specialising
in immigration law. As I said then, Mr Robinson had
previously worked at a senior level developing Home
Office policy. My colleagues and I asked him and his
firm to look at international experience and to assess
what options might be open to the UK to provide a
degree of flexibility to Scotland. He prepared a report
learning from Canada, Australia, Switzerland and New
Zealand. Again, a whole host of options was put forward
based on international experience. That report is publicly
available.

Douglas Ross (Moray) (Con): Another report that is
publicly available is the SNP’s White Paper ahead of the
2014 independence referendum in Scotland. Will the
hon. Gentleman outline the proposals for immigration
in that policy?

Stuart C. McDonald: I have no problem in outlining
the paper. This point was got up on Twitter, as if it was
a gotcha for the SNP. In that White Paper we advocated
a points-based immigration system for those coming

from outside the EEA, but we also advocated for the
free movement of people. [Interruption.] The Minister
looks as if I have been caught in some sort of trap. I am
perfectly happy to support a points-based system for
Scotland for people coming from outside the EEA.
That is not a problem at all. But there are points-based
systems and there are points-based systems. [Interruption.]
People are chuckling away as if I am talking nonsense,
but the Canadian points-based system is significantly
different from the points-based system in Australia. The
system proposed by the UK Government is barely a
points system, and if hon. Members speak to anyone
who knows the first thing about immigration law policy,
they will say that there is barely a resemblance. Despite
all the rhetoric, there is a tiny resemblance between
what the UK Government are proposing and what the
Australian points-based system is proposing.

On the issue of flexibility and regionality, the Australian
points system includes some variation to take account
of the different needs of different provinces. If the
Australian points-based system is so wonderful, why
has it not been replicated in any meaningful sense by the
UK Government, including in respect of regional flexibility?
Yes, the 2014 White Paper did refer to a points-based
system for people from outside the EU—one that would
be tailored for Scotland’s circumstances, not one that is
completely inappropriate for it.

Ian Robinson and Fragomen, leading international
practitioners, looked at the example of Canada, Australia,
Switzerland and New Zealand and put forward a whole
host of possible options. As they said last week, one of
those options would be simply to allow the free movement
rules to continue to apply in Scotland. If a hotel in the
highlands of Perthshire is recruiting, it can continue to
recruit from the EEA just as it does now.

However, there is a huge range of possibilities, from
more radical suggestions, such as retaining free movement,
all the way down to tailoring the points-based system to
suit Scotland’s needs. That brings me to a very modest
suggestion that I am bound to bring up; it is a suggestion
from my hon. Friend the Member for Na h-Eileanan an
Iar (Angus Brendan MacNeil) that I think he may have
raised directly with the Minister. It is simply to ensure
that points are awarded in this system for Gaelic language
skills as well as for English.

This is not just about Scotland, however. The challenges
in Northern Ireland will also be unbelievably acute and
perhaps even more so, given the land border that it
shares with a country not only where businesses benefit
from free movement of people, but that runs a completely
independent immigration system, tailored to meet its
own needs, while still being part of the common travel
area. Business in Northern Ireland may face thousands
of pounds in immigration fees just to try to attract the
very same people who, a few miles down the road, could
take up the position totally free of cost and bureaucracy.
Merely saying that this system will work for all of the
UK does nothing to address that problem.

Even if the Government do not want to properly engage
in debate and discussion with SNP MPs or Ministers in
the Scottish Government, I urge the Minister to listen
to and engage with other voices who are speaking out
on this issue. Businesses, business groups, think-tanks,
civic society, universities and public sector organisations
are all hugely concerned about it. The Minister just needs
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[Stuart C. McDonald]

to do a Google search for commentary in Scotland and
Northern Ireland in particular on their response to the
Government’s most recent proposals.

Mr Goodwill: Is the hon. Gentleman aware that figures
released only this morning show that the unemployment
rate in Scotland is now the highest in the United Kingdom,
at 4.6%, compared with a UK rate of 3%? That means
that unemployment has risen by 30,000 to 127,000. Does
he not think that those are the sort of people we should
be getting into jobs in Scotland and that we should not
be looking to the EEA to provide the people?

Stuart C. McDonald: The economic impact of
coronavirus is of course a tragedy, and every lost job is
an absolute tragedy as well. Yes, of course we will focus
our efforts on ensuring that people are back in work as
soon as we can do that, but we cannot design our
immigration system for the next decades based on this
calamity. If the only reason Conservative Members can
come up with to support this system being implemented
in Scotland is that we are going through a pandemic,
that is pretty farcical, given that these proposals have
been in existence for the last few months, so no, I do not
accept that it is any reason for shying away from the
points that I am making. The system will cause huge
long-term damage to Scotland’s economy and Scotland’s
public finances. It is not just me saying that; a whole
host of organisations have real concerns.

Again, I am not expecting the Government to do a
180-degree U-turn today, but I do want at least some
recognition that there are genuine issues that require
more than just our being told that this system will
somehow work for Scotland, Northern Ireland or any
other devolved nation.

Brendan O’Hara (Argyll and Bute) (SNP): It is a
pleasure to serve under your chairmanship again,
Sir Edward. Although the United Kingdom’s population
is projected to rise by about 15%, it is reckoned that the
population of our rural areas, including my own
constituency of Argyll and Bute, will fall by as much as
8%. The situation is absolutely unsustainable because,
despite Argyll and Bute being an exceptionally beautiful
part of the world, we have an ageing and non-economically
active population and our young people leave to spend
their economically productive years outside Argyll and
Bute.

To give credit to the council and to the Scottish
Government, they are doing what they can to make
Argyll and Bute a place that young people do not feel
that they have to leave before coming back to retire—many
of them do—but before that long-term goal reaches
fruition, a cornerstone of Argyll and Bute Council’s plan
for economic regeneration was predicated on continuing
access to EU nationals and attracting them into the
area. Regrettably, and through no fault of our own, that
option has been taken from them; and the UK Government,
having taken that option from them, now have a
responsibility to provide a solution that will help those
areas suffering from depopulation to recover. It is becoming
increasingly clear that a major part of that would be the
introduction of a regional immigration policy similar to
that which works in Canada, Australia, Switzerland

and other countries, and one that reflects the different
needs of different parts of the country. There is no
reason, other than political will, why that cannot happen
here.

Douglas Ross: Does the hon. Gentleman therefore
suggest that if we had an independent Scotland, with its
own immigration system, there would be a regional
variation between Argyll and Bute and Edinburgh?

Brendan O’Hara: Ultimately, that would be a decision
for any incoming Scottish Government to make.

Douglas Ross: What does the hon. Gentleman think?

Brendan O’Hara: Personally, I think that the greater
devolution of power, as widely as possible across any
nation state, is an exceptionally good thing. Anything
that can attract people to come, live, work, invest and
raise families in our rural communities must be looked
at and broadly welcomed. It was broadly welcomed in
the recent Migration Advisory Committee report, which
said:

“The current migration system is not very effective in dealing
with the particular problems remote communities experience. If
these problems are to be addressed something more bespoke for
these areas is needed…The only way to address this question in
the UK context would be to pilot a scheme that facilitated
migration to these areas, then monitor what happens over several
years and evaluate the outcomes.”

As my hon. Friend the Member for Cumbernauld,
Kilsyth and Kirkintilloch East said, that idea was welcomed
by the right hon. Member for Bromsgrove in a ministerial
answer on 23 July 2019, where he accepted the need for
the development of a pilot scheme. To date, there has
been very little movement and we fear that there has
been backtracking by the UK Government about what
they plan to do next about setting it up.

The Minister knows that the Scottish Government
stand ready to work with him to design and develop a
solution that is tailored to meet Scotland’s needs. I can
tell him that if the MAC is willing to provide the advice,
and the Scottish Government is minded to follow that
advice, then Argyll and Bute is prepared to put it itself
forward as a pilot area for such a scheme. I spoke
yesterday to the chief executive of Argyll and Bute
Council, Pippa Milne, who confirmed that the council
would be happy to work with the UK Government and
the MAC to see how a bespoke regional immigration
system would work in practice. Will the Minister act on
the MAC recommendation, which was supported by the
former Home Secretary, and help Scotland to fight the
curse of depopulation?

Holly Lynch (Halifax) (Lab): It is a pleasure to serve
under your chairmanship once again, Sir Edward. I will
briefly outline our position on amendment 17 and new
clause 33. We are entirely sympathetic to amendment 17
for the reasons that have just been outlined, seeking to
protect Scotland from the impact of this hard stop on
free movement without a plan for mitigating the effects
on key sectors. On more rural areas, our focus will
continue to be on finding a solution for the whole of the
UK rather than just Scotland. We understand that the
Scottish National party has not given up on its aspiration
of independence for Scotland, but I am afraid that that
is where our parties diverge. To have an immigration
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system for Scotland that is different from that of the
rest of the UK without that broader sense of a more
regional approach affecting every area of the UK would
open a raft of further questions around the management
of that system and the means of enforcing it geographically.
We say this in the spirit of loving Scotland and wanting
it to stay and prosper as part of the United Kingdom.
On that basis, we cannot support amendment 17.

We welcome the approach behind new clause 33 in
principle, but again feel that it misses the opportunity to
consult with the English regions as part of the process.
Richard Burge of the London chamber of commerce
said in last week’s evidence session that the MAC was
slow and unwieldy. He said that it needs
“to involve business much more directly and that, it is hoped, will
enable it to be much more responsive”.––[Official Report, Immigration
and Social Security Co-ordination (EU Withdrawal) Public Bill
Committee, 9 June 2020; c. 12, Q18.]

Frustration with the MAC and a genuine and well-founded
scepticism that, without radical reform, we would not
be able to respond in anything like realtime to emerging
workforce issues and skill shortages was a recurring
theme in the evidence session and has been throughout
our engagement with stakeholders ahead of the Committee.
With this in mind, we are inclined to agree that one way
of making immigration rules and shortage occupation
lists more responsive would be to grant the devolved
Administrations a greater say.

As I have already said, however, the glaring omission
in new clause 33 is that it does not propose to consider
the needs of the English regions in quite the same way.
As a Yorkshire Member, it would be remiss of me not to
reflect on the fact that the population of Yorkshire is
comparable to, or greater than, those of the devolved
nations. We hope that a report of the kind outlined in
new clause 33 might take into account our needs and those
of other regions, alongside those of the devolved
Administrations. As a party, we will be looking to
review the MAC and the shortage occupation list process
in their entirety, shaping our own proposals for
transformation in due course. On that basis, we broadly
support new clause 33, but we will be shaping our own
proposals in the coming months.

10.15 am

Kevin Foster: I am grateful to the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East and his
hon. Friends for tabling the amendment and new clause.
Having said that, there was a certain predictability about
them given the SNP’s aim of separating our United
Kingdom and wish for borders to be created across this
island.

I turn to some of the more specific points. I have had
direct contact with the hon. Member for Na h-Eileanan
an Iar. He is very passionate about the Gaelic language
and the role it plays in contemporary life. I have also
had representations from Ministers and Members in
Wales about the strong role that the Welsh language
plays in our culture today, enriching our Union as a
whole. Certainly, we will see what we can do to incorporate
Welsh, Irish and Gaelic into our migration system. It is
probably worth noting that the vast majority of fluent
speakers of those three languages are either citizens of
the United Kingdom or the Republic of Ireland, and
therefore effectively not subject to migration control;
they have rights to live and work within the United
Kingdom and settle in any part of it they choose.

It was interesting to hear the comments of the hon.
Member for Halifax, my Labour shadow, about how
separate systems would be enforced. Like me, she does
not want to see an economic version of Hadrian’s Wall
between England and Scotland, although I recognise
that others on the Committee perhaps do.

We are looking at how to make the Migration Advisory
Committee’s role responsive and how it can choose
some of its own reports—we will come on to that when
we discuss some of the new clauses. The issue is not
purely about a commission. I am thinking particularly
about how the MAC can send out a more regular
drumbeat of reviews, and commentary on reviews, for
the shortage occupation list. That should fit in with our
wider labour market policies rather than being considered
apart from our skills and training policies. I hope we
can find some sensible consensus on that.

The MAC has launched its call for evidence for the
shortage occupation list and the advice that it is going
to give Ministers about the new points-based system. I
hope people will engage with that; there is certainly
good strong engagement from many businesses. It would
be good to see the Scottish Government promote the
idea that businesses in Scotland should be getting involved
and positively engage in the process—not least given
that the MAC has indicated its intention for there to be
shortage occupation lists for each of the four nations of
the United Kingdom. It will probably not be a great
surprise if many of those are very similar, given the
similar types of skill shortages across the United Kingdom.

I was interested to hear the comments from the hon.
Member for Argyll and Bute, in particular the idea that
we could start having immigration policy for individual
council areas. That is interesting. It is worth saying that
the MAC suggestion was about remote areas. We both
went to see the first HM naval base on the Clyde, in his
constituency; as he knows, he is not exactly remote from
the vibrant heart of culture and economy that is Glasgow—
that is rather different from the concept of, let us say,
eastern and western Australia in terms of distance.

I will be very clear: a range of powers is available to
the Scottish Government. If the same pull factors that
created the challenges today still exist, this look into the
migration system is not going to provide a solution.
With other Members from Scotland, including my
hon. Friend the Member for Moray, we have looked at
the fact that there is a determined drive—luckily, the
Scottish Government have the powers around economic
development—to create those strong opportunities in
communities. Ultimately, if we create a migration
opportunity but the pull factors are still there and have
not been addressed, the situation will become a revolving
door. That is why we have to look at those core issues first
—why people are moving out—and not just look to a
migration system as a magic bullet for those problems.

Brendan O’Hara: At the risk of giving a geography lesson,
I point out that when the Minister visited Argyll and
Bute he visited the easternmost tip of the constituency,
nearesttoGlasgow.Theconstituencyspreadsover7,500sqkm,
has 26 remote island communities and is not part of the
vibrant central belt hub. That is why it and many other
areas of the highlands and islands of Scotland need a
bespoke solution. The problems we face in Argyll and
Bute are not those that many large conurbations in the
United Kingdom face. There is a need to recognise that.
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Kevin Foster: Perhaps the point has been made, then,
that this is not about having an immigration system
based on a council area, but about having one for an
area smaller than that of a council. I think that that
would lead to confusion, with multiple areas.

There are many issues across large stretches of the
highlands, and also rural parts of the rest of the United
Kingdom. The fact that there are challenges in ensuring
that younger people in particular have opportunities,
and options to stay, is a facet of the issue that is not
unique to parts of Scotland. However, if we do not deal
with the core issues, most of which fall under the remit
of the devolved Administration in Edinburgh, those
pull factors will still exist, and the migration system is
not a magic cure for them.

Stuart C. McDonald: It is a question of having strategies
in place to address the challenges, but I want to pin the
Minister down on the question of the remote areas
pilot. That is a recommendation from the MAC. Can
the Minister say categorically that this morning he is
ditching it, and that there will not now be a remote
areas pilot scheme? That would be really bad news.

Kevin Foster: We made it clear in the policy statement
that we put out in February that we were not planning a
remote areas pilot. Again, the thing that we must focus
on is that many of the pull factors exist. It is within the
competence of the Scottish Government to deal with
those issues, and to create something and tackle them.

I have seen how Members of Parliament in the north-east
of Scotland, including my hon. Friend the Member for
Moray and my hon. Friend the Under-Secretary of
State for Scotland, the Member for Banff and Buchan
(David Duguid), are pushing for the creation of those
economic opportunities that they want in parts of rural
Scotland. Perhaps the one hope that we have on this
point is that there is a Scottish Parliament election
coming next year. I hope that there will be a more
business-focused, opportunity-based Administration in
Edinburgh, which will be focused on developing Scotland,
not separating it.

Douglas Ross: I agree wholeheartedly with the Minister’s
point about the number of factors that are within the
remit of the Scottish Parliament and on which the
Scottish National party Government of Scotland have
failed.

We have heard from SNP Members that they want
their own immigration system. Indeed, the hon. Member
for Argyll and Bute said that they would design and
tailor one. Does the Minister share my concern that we
heard similar reassurances from the SNP Scottish
Government about social security—yet they had to tell
the UK Government that they could not take those
powers because they could not implement the changes
quickly enough in Scotland?

Kevin Foster: My hon. Friend, as always, hits the nail
straight on the head with his arguments. Yes, we had
many demands for devolution of policy, but then the
Scottish Government did not want to take them up.
Suddenly there was a new group of Unionists wanting
the United Kingdom Government to deal with something
in Scotland.

Stuart C. McDonald: Will the Minister do us the
favour of explaining how his immigration policies will
make the challenges easier rather than harder for Scotland?

Kevin Foster: The first thing that our immigration
policy will do is provide a points-based system on a
global basis, based on RQF3 and on having a shortage
occupation list. Businesses in Scotland can recruit globally
on that basis. Also, we can look at the first reform,
which we have already carried out—a route that I was
pleased to launch in Glasgow. I have seen it at first
hand—the best talent being brought into our universities,
and particularly into the University of Glasgow. Under
that system, on a global basis, teams can be recruited to
tackle and research some of the most challenging questions
that mankind faces. On the occasion in question the
issue was tackling malaria, and the huge impact of that.

Those are the sorts of benefits we want: high value
and high skill—the attractions are there. It is a vision
for Scotland, whose natural beauty is second to none,
based on skills and the attractiveness of a high-skill,
high-value economy—not on saying that the main thing
Scotland’s economy needs is the ability to put more
people on the minimum wage on a global basis.

Stuart C. McDonald: The Minister mentions his visit
to Glasgow all the time. While he was there, did he
speak with Universities Scotland, which is among the
organisations that has spoken out in favour of a
differentiated system? This is not just coming from the
SNP. The Minister has also spoken about the benefits of
his new system, but his own risk assessment says that it
will cause levels of immigration to Scotland to fall.
How is that in Scotland’s interests?

Kevin Foster: We engage strongly with partners,
particularly our high-compliance Scottish universities
that are sponsors of tier 4 visas. We very much welcome
the contributions they make, as well as those that they
make as part of wider groups, such as the Russell
Group, that operate on a UK-wide basis.

There are two visions, I suppose. There is one that my
hon. Friend the Member for Moray and his colleagues
from Scotland bring us: a high-productivity, high-value
Scotland, an attractive place to live with a thriving
economy, recruiting on a global basis. Then there is the
Scotland that the Scottish National party brings us; the
only reason someone would go there would be to pay
low wages or recruit at, or near, the minimum wage on a
global basis. That, to me, is not a particularly inspiring
vision.

Many of the powers to deal with the pull factors that
lead to depopulation in rural areas are already in the
hands of the Edinburgh Administration. As with so
many other things—this has been touched on in relation
to social security—it is time to see the Scottish National
party getting on with the job of governance, rather than
the job of grieving or looking to separate the United
Kingdom.

The hon. Member for Cumbernauld, Kilsyth and
Kirkintilloch East will not be surprised to hear that the
Government’s position has been made very clear on this
issue, but I will briefly set it out again. Immigration and
related matters, such as the free movement of persons
from the EU, are reserved matters, and the immigration
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aspects of the Bill will therefore apply to the whole
United Kingdom. The Government are delivering an
immigration system that takes into account the needs of
the whole of our United Kingdom and works for the
whole of it, not for the political needs of those whose
goal is its separation.

We do not believe that it would be sensible, desirable
or workable to apply different immigration systems in
different parts of the United Kingdom, and the independent
Migration Advisory Committee has repeatedly advised
that the labour markets of the different nations of the
United Kingdom are not sufficiently different to warrant
different policies. That was an independent report—the
type that people seem to want, but then do not seem to
want to listen to.

Stuart C. McDonald: Will the Minister give way?

Kevin Foster: No, I have given way many times. As we
heard in the evidence sessions, the simplistic argument
saying that Scotland is different from England for political
reasons ignores the variation within Scotland itself,
given the strength of the economy in Edinburgh compared
with the economies of more rural areas.

I do not propose to address new clause 33 in detail; as
I say, we have seen the MAC’s conclusions on this issue.
The Government’s objection is one of principle: immigration
is, and will remain, a reserved matter. We will introduce
an immigration system that works for the whole of our
country and all the nations that make up our United
Kingdom by respecting the democratically expressed
view of the people in the December 2019 general election
and the 2014 vote of the Scottish people, which rejected
separation. Both Alex Salmond and Nicola Sturgeon
used the phrase “once in a lifetime” or “once in a
generation” about that vote; now, only six years later,
we see how short a generation has become. Free movement
will end on 31 December, and we will introduce a
points-based immigration system that ensures we can
attract the best talent from around the world to Scotland,
based on the skills and attributes they have, not where
their passport comes from.

It will come as no surprise that SNP Members and I
will have to agree to differ, as we regularly do on issues
that relate to the constitutional future of Scotland. I
obviously hope that the hon. Members for Cumbernauld,
Kilsyth and Kirkintilloch East and for Argyll and Bute
and the hon. and learned Member for Edinburgh South
West will withdraw their amendments—although I have
a sneaky feeling that they may not—and I particularly
hope that others on this Committee who have also
voiced their opposition to separatist politics will join
the Government in opposing these amendments if they
are put to a vote.

Stuart C. McDonald: I sort of thank the Minister for
at least making a contribution, but I have to say that,
having shadowed about six or seven immigration Ministers
for five years, I think that is probably the most regrettable
speech I have heard from any of them at any time; the
second most regrettable was the one the Minister made
during the Opposition day debate a few months ago. It
might play well with some MPs in this place, but I
watched the faces of some Scottish Conservative MPs
that night, and they were not impressed.

The Minister is speaking not just to the SNP, but to
business groups and public service organisations—a
whole host of concerned organisations in Scotland. He
might get away with it in this Committee, but he cannot
really get away with dismissing their concerns as “nationalist
nonsense” or “separatist rubbish”. These are very serious
people with very serious concerns about the implications
of his Government’s migration system for Scotland. It seems
to be not so much a case of, “We hope it will be all right
on the night”, but one of, “We don’t care—stuff you!”

10.30 am

There was not a word about Northern Ireland, for
example, where similar concerns are felt. There is the
issue of a land border with a country that has free
movement of people and a completely different immigration
system. Employers on the other side of the border will
have a huge advantage compared with employers in
Northern Ireland.

I absolutely regret what we have just heard. We will
have to go back to stakeholders in Scotland and say,
“We have pushed for years on end, perfectly reasonably;
we have prepared report after report, instructed experts,
received expert advice and put out a range of options.
All that has been rejected.” They will know that the only
way they will ever see immigration powers in Scotland is
through independence.

The Minister may want to chastise the Scottish
Government about whether they are governing well, but
they are in fact doing a pretty good job—and that is
reflected in the opinion polls, which last time had us
at 52%. I am quite comfortable to go to the country in
the Scottish Parliament elections next year on that
platform.

As I say, I very much regret the debate we have had
this morning, and will be putting amendment 17 to a
vote.

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 14.

Division No. 10]

AYES

McDonald, Stuart C. O’Hara, Brendan

NOES

Davison, Dehenna

Elmore, Chris

Foster, Kevin

Goodwill, rh Mr Robert

Green, Kate

Holden, Mr Richard

Johnson, Dame Diana

Lewer, Andrew

Lynch, Holly

Owatemi, Taiwo

Pursglove, Tom

Richardson, Angela

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

Clause 7 ordered to stand part of the Bill.

Clause 8

COMMENCEMENT

Amendment proposed: 12, in clause 8, page 5, line 40, at
end insert—

‘(4A) Section 4 and section 7(5) expire on the day after the day
specified as the deadline under section 7(1)(a) of the European
Union (Withdrawal Agreement) Act 2020.”—(Holly Lynch.)

Question put, That the amendment be made.
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The Committee divided: Ayes 7, Noes 9.

Division No. 11]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

O’Hara, Brendan

Owatemi, Taiwo

NOES

Davison, Dehenna

Foster, Kevin

Goodwill, rh Mr Robert

Holden, Mr Richard

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

Stuart C. McDonald: I beg to move amendment 11, in
clause 8, page 5, line 41, leave out subsection (5) and
insert—

‘(5) This Part of the Act shall not come into effect until a
Minister of the Crown has laid a report before each House of
Parliament setting out the impact of this Act on faith communities
in the UK.

(6) A report under subsection (5) must consider in particular
the ability of members and representatives of faith communities
from the EEA and Switzerland to enter the UK for purposes
related to their faith.

(7) A Minister of the Crown must, not later than six months
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.

(8) In this section,

“faith communities”means a group of individuals united
by a clear structure and system of religious or
spiritual beliefs.”

This amendment requires the government to report to Parliament on the
implications of this Bill for faith communities, including the ability of
members of faith communities to come to the UK for reasons connected
with their faith.

Some 18 months or so ago, the then Minister of State
for Immigration issued a written statement announcing
changes to immigration rules. Apparently, those changes
were to ensure that ministers of religion could no longer
apply for a tier 5 religious worker visa; instead, they
would have to apply for a tier 2 minister of religion visa.
As I understand it, that was done because of a fear at
the Home Office that people were coming in under the
tier 5 visa route and leading worship while not having
the level of English that the Home Office decided would
be necessary to perform such a function. The explanatory
memorandum said:

“The Immigration Rules currently permit Tier 5 Religious
Workers to fill roles which ‘may include preaching, pastoral work
and non-pastoral work’. This allows a migrant to come to the UK
and fill a role as a Minister of Religion without demonstrating an
ability to speak English.”

For some reason, the Home Office also decided to
introduce a cooling-off period. The explanatory
memorandum said:

“The ‘cooling off’ period will ensure Tier 5 Religious workers
and Charity Workers spend a minimum of 12 months outside the
UK before returning in either category. This will prevent migrants
from applying for consecutive visas, thereby using the routes to
live in the UK for extended periods, so as to reflect the temporary
purpose of the routes better.”

I have been in discussions with representatives of the
Catholic Bishops’ Conference about migration to both
Scotland and England. They tell me that most Catholic
dioceses previously used tier 5 religious worker visas for
priests to come here on supply placements while parish
priests were away for short periods because of sickness,
training or annual leave. Those supply placements were
essential, as they allow Catholics to continue attending
mass while keeping parish activities running smoothly.
That allows the parish to continue to function while the
parish priest is off through illness, going on a retreat or
accompanying parish groups on outings, or even just
taking a holiday.

A supply placement priest will lead the celebration of
holy mass, including the celebration of the sacrament of
marriage. He will lead funerals, including supporting
bereaved family members, and visit the sick and elderly
of the local community. In an age when social isolation
and loneliness are increasing, the parish is a place where
people can gather as a community to support one another
and engage in friendship. It is not just about worship,
but about the community hub that the church provides
by offering spiritual and practical help and supporting
the sick, the elderly, the needy and the vulnerable.

Mr Goodwill: In my own constituency there is a
Coptic Christian community; it is a closed order, so
they do not preach. The system already works very well
for non-EEA residents. Is the hon. Gentleman suggesting
that, if we do not extend the scheme to the EEA, there
will be barriers for people coming to the UK in the way
that he describes?

Stuart C. McDonald: I will come to that point in a
minute. In short, the point made to me by the Catholic
Church and other faith groups—we had a debate on
this issue in Westminster Hall around the time of the
changes—is that, actually, the system for non-EEA
nationals used to work but does not work now, precisely
because of the changes that the Home Office made
18 months or so ago.

The system is much more expensive now, and it is
beyond most parishes’ ability to pay the fees for ministers
to come in and lead worship. If they come in under
tier 5, which is the much cheaper option, they are no
longer allowed to lead worship or whatever else. They
can perform a range of functions, but not the ones that
are really needed, including leading worship.

The issue is already a problem now and it will be
made infinitely worse, because at the moment parishes
can still rely on priests or other leaders coming from the
EEA. They do not have to pay for the expensive tier 2
visa; they can just come in under the free movement of
people. When free movement comes to an end, the same
regime will apply and parishes will have to pay all sorts
of fees, even to have priests come in from France, Italy,
Poland or wherever else. They are not looking forward
to that prospect at all.

As I was saying, visiting clergy not only allow the
local community to continue to function, but benefit
and enrich the whole community, as the community
gains from cultural exchange and from sharing the
knowledge and experience of priests from other parts of
the world. They educate new communities about life in
their country, and they open up avenues for local parishes
to support communities in need. What was most surprising
about the changes was that, as far as the SNP was
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aware, there had been no problems with visas for the
Catholic Church or any of the other faith organisations
that made use of the tier 5 route. The new requirement
introduced in 2019 for anyone preaching to use tier 2
minister of religion visas has instead more than doubled
the costs incurred by parishes arranging supply cover.
For some parishes that is unsustainable, compromising
people’s opportunity to practise their faith.

Furthermore, they point out that seminaries conducting
formation in English are not necessarily recognised by
the Home Office as meeting the English requirement
under the tier 2 route, meaning that many priests educated
to postgraduate level in English are nevertheless required
to take a language test, with the extra logistical and cost
implications. The new arrangements more than double
the costs, making supply cover essentially unaffordable.
I have heard directly from religious leaders in my
constituency that that is the impact of those arrangements.
Unless reforms are made, the situation will be worsened
by the end of free movement, as I said in response to the
intervention from the right hon. Member for Scarborough
and Whitby (Robert Goodwill). I simply ask the
Government to engage with faith communities about
the challenges that this is causing them to face, and to
see if we might be able to come to a solution that makes
these sorts of arrangements continue to function in the
years ahead.

Brendan O’Hara: As my hon. Friend said, the tier 5
religious visas were operating perfectly smoothly for the
many Churches and religious organisations that relied
on them until these unexpected changes were made.
Catholic parishes throughout the UK—including my
own in the Archdiocese of Glasgow—regularly used
these visas as routes for priests to come to the UK on
supply placements.

The changes that came into force in January are
already causing something of a headache for a whole
host of religious organisations that require clergy to
visit to cover for periods of illness, holiday, religious
retreat, or when priests or other clergy are away on
pilgrimage. This is a time of a crisis in vocation, clergy
are becoming increasingly elderly, and more and more
parishes and dioceses are turning to priests from outside
the UK to cover such absences, sicknesses and holidays,
so it beggars belief that the measure would have been
introduced in this way.

It is important that the Minister realises that the
tasks of a parish do not stop when the existing or
resident priest falls ill, or goes on a well-earned holiday
or retreat. As pointed out by my hon. Friend the Member
for Cumbernauld, Kilsyth and Kirkintilloch East, the
church is more than just a place of worship, it is also a
community hub providing both spiritual and practical
support to the sick, elderly and vulnerable, as demonstrated
by the great work of a number of organisations including
the Society of Saint Vincent de Paul. The Bishops’
Conference of Scotland has been clear in saying that
much of the positive work done in and around Catholic
parishes which engenders that sense of community is
being seriously undermined and compromised by these
changes. The Home Office has to understand and recognise
the benefits of allowing priests from other parts of the
world to come in on a tier 5 visa. They enrich the whole
community. It is a cultural exchange, it is a share of
knowledge, a share of experience by priests and clergy
from other parts of the world.

It is not just the Catholic church. Indeed, the Church
of Scotland is on record as saying that it opposes the
measure. Many of us are confused as to why these
changes were deemed necessary. What grave issue has
arisen that needed to be addressed in such a draconian
fashion? The Scottish bishops said that for years they
had sponsored priests through the tier 5 process, and
they are completely unaware of any abuse of the system
whatever. For years, priests came here, they worked and
preached in Scotland and across the UK, and then
returned home. Indeed, 25 years ago this summer at
St Helen’s church in Shawlands in Glasgow, Father
Stephens from Malawi was the celebrant who married
me and my wife, rather successfully I am happy to
report. But the question remains: why did this have to
happen? What was the motivation behind it? Can the
Government not see the harm they are doing to our
religious communities, and can they not act to stop it?

Finally, exactly a year ago in a debate on that in
Westminster Hall, my hon. Friend the Member for
Glasgow North (Patrick Grady) invited UK Ministers
to meet the Bishops’Conference of Scotland. Did Ministers
take up that invitation? Did that meeting ever take place
and, if it did, what was discussed and what outcomes
were agreed? If it never took place, why not?

10.45 am

Kate Green: I support the sentiments expressed by the
hon. Members for Argyle and Bute and for Cumbernauld,
Kilsyth and Kirkintilloch East. There have been
considerable benefits to our faith communities from
their ability to take advantage of freedom of movement
and welcome EEA nationals into their communities.
Faith communities, especially Churches of all
denominations, have congregations with many EEA
nationals among their membership and they are also
often individuals who act as pastors, counsellors, youth
workers and musicians.

As we have heard, many faith organisations have
needed EEA nationals to cover short-term or sometimes
longer-term appointments into leadership positions. That is
especially true in areas where it has been hard to recruit.
Free movement has also allowed faith communities
some flexibility in terms of shared mission work, with
UK nationals working overseas, undertaking mission
trips, musicians performing in Europe at faith-based
events or running camps and youth conferences. Faith
communities have been able to bring EEA speakers and
volunteers to help communities and to run events without
the associated costs and rules around visitor visas and
the tier system.

There will be a number of consequences for those
communities as a result of the loss of free movement.
First, while many faith groups have been effective in
pointing their members to the EU settlement scheme
where that is relevant, uncertainty remains about the
scheme, what it means for families, for continuity of
residence and for faith communities who are trying to
keep people in their communities.

Faith communities looking to employ or to bring in
volunteers from the EEA will now have to navigate the
tier system, as they would for non-EEA nationals. As
we heard, that brings complexity. With the greatest of
respect to the right hon. Member for Scarborough and
Whitby, I do not think it is the case that all faith
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communities have found that an easy system to navigate
or to get the relevant approvals. There are also significant
additional costs for sponsorship licences and visas. Indeed,
it will not be cheap, especially when we include the
additional NHS surcharge. A religious worker will be
able to stay for up to two years. The cost for a one-year
visa before administration costs is around £244, plus
the NHS surcharge of £624, added to that the sponsorship
licence fee and associated costs. On top of that, the
community will have to fund any dependant costs and
may also be providing the cost of flights, accommodation
and training for the religious workers, and sometimes a
small stipend. For smaller faith communities, that starts
to become a very significant expense.

Many faith communities that rely on overseas workers
tend to be found in the poorer parts of the UK. Poorer
communities and poorer congregations are part of a
poorer overall landscape and so the faith organisation
itself will be less well resourced. It cannot draw on a
wealthy congregation. That has a particular impact on
smaller denominations and diaspora Churches, which
will find that the loss of free movement will mean that
poorer communities, who could benefit most from
additional pastoral support, will feel the impact the
harshest.

Proof of savings is difficult for some orders, which
have vows of poverty, making it difficult for individuals
to prove they can sustain themselves even if the order
will cover all their living arrangements. If a person is
needed quickly to cover a gap—the hon. Members for
Argyle and Bute and for Cumbernauld, Kilsyth and
Kirkintilloch East talked about the potential absence of
a priest for a range of personal reasons—the procedure
will now mean that there will be delay in bringing in
that cover. I am not talking here about roles that fall
short of being a full minister of religion, but there are
roles that will still involve some level of religious duty.
For example, there continues to be uncertainty about
those coming in to work with children, and about
pastoral work and preaching, and an understanding of
the definitions of what those roles encompass, which is
a particular issue with some particular faiths of particular
traditions.

There is also a concern, as I have said, among faith
communities that bring in musicians who may be self-
employed and who may work in multiple settings. As
the hon. Member for Cumbernauld, Kilsyth and
Kirkintilloch East pointed out, seminaries that conduct
formation in English are not necessarily regarded as
meeting the English language requirement.

I hope the whole Committee will agree about the
benefits of facilitating religious workers to come in to
support our faith communities. In that spirit, I will ask
the Minister a number of questions. What assessment
have the Government made of the level of upscaling needed
in the Home Office to process additional sponsorship
licences for the purposes of ministers of religion or
religious workers, or charity workers and faith communities,
due to the removal of free movement?

Echoing the hon. Member for Argyll and Bute, what
conversations are the Home Office having with faith
groups regarding preparation for the immigration system
that will affect them post-December? What help will be

provided with regard to navigating sponsorship licences
and understanding the costs that faith communities will
have to meet?

At times, non-EEA nationals who have wanted to
come to the UK for a short-term conference or to speak
at an event have been denied visas; I have seen that in
my own constituency. What assurance can the Minister
give to faith communities that EEA nationals entering
the UK for a conference or event for short-term study
will not be restricted from doing so, and that appropriate
decision-making will take place?

Will the Minister commit to reviewing the definitions
of “minister of religion”and “religious worker”, and actively
consult a wide variety of denominations and faith
communities? What will the Home Office do to improve
faith literacy among decision makers? I have to say that
the asylum system has not given me much confidence
that religious literacy in decision-making is where it
needs to be.

What assessment have the Government made of the
impact on creatives, such as musicians used by faith
communities? Will they still be able to come to the UK?
Will those in a different visa route be able to transfer if
they take on a role in a faith community? For example,
could someone who has arrived in the UK as a student
transfer routes if they become a religious worker? Will
it be possible for individuals to come to the UK as
volunteers in faith communities and, if so, what restrictions
will be applied to their activities? What discussions have
the Government had with faith communities about
their responsibility to carry out right-to-work checks?

This is an important issue for an important element
of all our communities. I do not think the Government
intend the impact of the removal of free movement to
harm the operation of our faith communities, but the
changes will cause real difficulties across a range of
faiths, and particularly in those communities that most
need the support that visiting religious workers can
provide. I hope the Minister will be able to reassure the
Committee.

Kevin Foster: I genuinely thank the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East for tabling
this amendment. He always speaks with real passion,
even when we disagree, as we did in the last debate, and
his comments on this amendment have been no exception.
We can perhaps be slightly more consensual now, even
if the Government do not agree with the amendment.

I will deal briefly with a couple of points that have
just been raised. First, in relation to decisions that
would be taken on visitor visas for EEA nationals
visiting faith groups, we have already made it very clear
that EEA nationals will be non-visa nationals. Therefore,
those looking to make visits to the United Kingdom
would not be required to apply for a visa. They would
be able to come through the e-gates and their visiting
experience would be very similar, for example, to that of
a New Zealander, a Canadian or a Japanese citizen at
the moment, who can come through the e-gates and be
granted visit leave. In a moment, I will come on to speak
in a little more detail about the range of activities that a
visitor can perform.

As a constituency MP, I have similarly sometimes
been involved in decisions about faith communities,
particularly a couple of years ago, when there needed to
be some representations about how the income of Paignton
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parish church was considered, and whether a medieval
church was an established organisation. I was only too
happy to vouch that a church built in the 13th century is
an established organisation, and that it was not set up
for an immigration purpose, for pretty obvious reasons.
I am genuinely always happy to hear representations
from particular communities about that, as I did in that
instance as a constituency MP.

We published the impact assessment for the Bill. I am
clear that a lot of the Churches’ right-to-work checks
will be the same as now anyway, because they have to do
that for EEA citizens and UK nationals. When there is a
right-to-work check, every one of us should be asked to
present evidence that shows our right to work, as with
right-to-rent checks; I recently had to show my passport
to comply with those requirements, and rightly so. We
are clear that there should be no discrimination there;
those checks should be applied irrespective.

On the other points made, similarly, many faith
communities, and certainly the larger faith communities
present in the United Kingdom, are already sponsors.
Much of that will transfer into the new system, so in
many ways the experience of non-EEA nationals—non-visa
nationals, to be absolutely clear—will be transferred
over with the various concessions and opportunities,
such as pay, performance, engagement and other items.

On the specific point made by the hon. Member for
Argyll and Bute, I do not have officials’or my predecessors’
diaries to hand, in terms of meetings, but as I met other
faith communities at the invitation of Members of
Parliament, I am certainly more than happy to meet the
Scottish Catholic bishops representatives and to engage
and have a conversation with them. They are a key
partner. I certainly recognise the valuable social role
that many Catholic churches play in communities across
the United Kingdom. I am always happy to have a
conversation about some of the definitions, particularly
around visitor, tier 5 and tier 2. Some things, as I will
come on to in a minute, will actually be covered by our
visitor provisions, as well as under tier 5. Again, I am
happy to have a conversation with them on those points.

I am genuinely grateful to the SNP for initiating this
debate, because it gives me the opportunity to put on
the record how the Government value the role faith
communities play in this country, and more importantly,
the contribution that many people who have migrated
here have made and are making to the functioning and
wellbeing of our faith communities. Faith communities
enhance our national life, and they are stronger because
people from around the world come and contribute to
every aspect of their work, not least in bringing their
skills to leadership in communities across the UK,
hence why, in our future points-based immigration system,
there will continue to be routes for those connected with
faith and religion to come to the UK. Within the
current immigration system, there are two routes specially
designed for them, and this will continue in the future,
to assist with consistency.

As referred to already, the tier 2 route for ministers of
religion—effectively a skilled worker route—is for religious
leaders such as priests, imams and rabbis, as well as
missionaries and members of religious orders, taking
employment or a role in a faith-based community. They
can come for up to three years initially, which they can
extend to six years, and they may qualify for settlement—
indefinite leave to remain—after five years. Again, those

who receive indefinite leave to remain are then exempted
from the immigration health surcharge and will also
have a permanent unlimited status within the United
Kingdom.

Additionally, we have the tier 5 religious workers’
route. It should be clear to the Committee that this was
designed with a very different purpose in mind. It permits
stays of up to two years and caters for those wishing to
undertake supportive, largely non-pastoral roles. In common
with all tier 5 categories, as it is temporary at core, there
is no English language requirement.

That last point is crucial. As I indicated, we welcome
faith leaders from around the world, and in many
communities regular conversations and events bring
faith communities together in opposition to those who
wish to sow the seeds of division between them. It is
therefore right that those who want to lead a faith
community, which involves both preaching and helping
the faith community to interact with the wider community
in their leadership role, should have a proper command
of English to enable this—especially the valuable inter-faith
work that goes on in so many communities.

I think of what happens locally in Torbay, and of the
type of exchanges facilitated in the midlands, particularly
by Coventry cathedral, given its background in different
faiths. Those exchanges really cannot be facilitated if
there is not a good command of a working language
within the local community.

11 am

Last year, we changed the rules to provide that those
who come as ministers of religion should be required to
use the tier 2 route. I accept that the fees are higher for
tier 2 than for tier 5; that is because tier 2 migrants can
stay for longer, with the potential eventually to settle
here, as many inspiring faith leaders have done and as I
hope they will continue to do. I am sure we can all think
of examples in our own constituencies.

Mr Goodwill: Will the Minister pay tribute to
John Sentamu, the recently retired Archbishop of York,
who came from Uganda during the time of Idi Amin
and has made a fantastic contribution to religious and
general life in our country?

Kevin Foster: I am only too happy to do so and to put
the Government’s thanks to him on the record. He provided
an inspiration and a ministry that will be remembered
for a very long time, and he broke the mould of what
people expect from someone in such a senior position in
the Anglican communion. Such contributions are very
welcome and we want them to continue. We want to see
that sort of person, particularly from the worldwide
Anglican communion, as well as from the See of Rome—we
have seen some amazing people come and be part of
that community here in the United Kingdom. It is well
worth paying tribute to such an example of someone
who has achieved amazing things and revealed what he
saw as God’s purpose for him as Archbishop of York. I
am sure that we all wish him a very long retirement—not
from holy orders, of course, which are a calling for life,
but from his duties as archbishop.

I have heard the concerns expressed today about
those who come to the UK for a very short term to
provide cover while the incumbent minister is on holiday.
It is worth pointing out our visitor rules, which will
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extend to EEA nationals as they currently extend to
non-visa nationals, as I indicated earlier. In the immigration
rules, the list of permitted activities specifically states
that visitors may

“preach or do pastoral work.”

That allows many faith communities to hear inspiring
preachers or hear about their faith’s work in other
countries, especially in support of overseas aid and
development work. Visitors are permitted to lead services
on an ad hoc basis, which may provide a solution for
communities that wish to invite visiting clergy to cover
short-term absences, although they may not be paid for
it—in many religious communities, that would not
necessarily be a bar to providing a period of short-term
cover.

It is worth my reminding the Committee that we have
confirmed that EU citizens, who are the focus of the
Bill, and EEA citizens more widely can continue to
come to the UK as visitors without a visa, without prior
approval, and use e-gates, where available, on arrival in
the United Kingdom.

I hope that the SNP will consider its position on
amendment 11. I say gently that we all need to reflect on
whether it is appropriate to have faith communities led
by those without a command of English adequate for
the task—not least at a time when we need to come
together more, not be separated by barriers of language.
I therefore believe that the review that the amendment
would put in place is not necessary. I invite the hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East to withdraw the amendment, but I am always more
than happy to discuss further how we can ensure that
our faith communities are supported and that there is
clarity on the three routes that I have outlined for
ministers and those involved in faith communities to
come to the United Kingdom and play the role that
many have done in an inspiring way over many years.

Stuart C. McDonald: I am grateful to my hon. Friend
the Member for Argyll and Bute and the hon. Member
for Stretford and Urmston for their detailed contributions
to the debate, and to the Minister for his response. We
are back in much more convivial and consensual territory,
and I much prefer it; I feel much more comfortable
there. I am particularly grateful for the Minister’s offer
to meet the Bishops’ Conference, which I am sure will
be very welcome. This debate has helped us clarify how
close we are to making sure the system works for all
interested parties.

I scribbled down the fact that the Minister highlighted
two routes, but of course there are three. Tier 2 is much
more about the longer term, and affects ministers who
want to come and settle, and the tier 5 route is not for
people who will lead worship. Then there is the visitor
category, but, as the Minister said, it does not allow for
payment to be made, and the organisations that I have
spoken to say that if somebody is here for a couple of
months, there are challenges if they cannot offer to pay.

We are close, but those three routes do not quite
resolve the difficulties that we have highlighted. If the
Minister is able to engage with the bishops’ conferences
and other religious organisations, we may be able to
tweak one of the three existing routes or come up with
another one. It is probably better to fix the three than to

come up with a fourth. I hope we will find a resolution,
and I am glad that the Minister is engaging positively.
For that reason, I see no reason to press for a vote, so I
beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

The Chair: I have to be entirely neutral, of course, but
it would be nice if the Government allowed us to have
our religious services again, as has happened in the rest
of Europe.

Clause 8 ordered to stand part of the Bill.

Clause 9 ordered to stand part of the Bill.

New Clause 9

REPORT ON THE IMPACT TO EEA AND SWISS NATIONALS

“(1) This Act shall not come into effect until a Minister of the
Crown has laid a report before each House of Parliament setting
out the impact of the Act on EEA and Swiss nationals in the
UK.

(2) A report under subsection (1) must consider—

(a) the impact on EEA and Swiss nationals of having no
recourse to public funds under Immigration Rules;

(b) the impact of NHS charging for EEA and Swiss nationals;

(c) the impact of granting citizenship to all EEA and Swiss
health and social care workers working in the UK
during the Covid-19 pandemic;

(d) the impact of amending the Immigration and Nationality
(Fees) Regulations 2018 to remove all fees for applications,
processes and services for EEA and Swiss nationals;
and

(e) the merits of the devolution of powers over immigration
from the EEA area and Switzerland to (i) Senedd Cymru;
(ii) the Scottish Parliament; and (iii) the Northern
Ireland Assembly.

(3) A Minister of the Crown must, not later than six months
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.

(4) In this section, ‘health and social care workers’ includes
doctors, nurses, midwives, paramedics, social workers, care workers,
and other frontline health and social care staff required to maintain
the UK’s health and social care sector.”—(Stuart C. McDonald.)

This new clause would ensure that before this Act coming into force,
Parliament would have a chance to discuss how EEA and Swiss nationals
will be affected by its provisions, including no recourse to public funds
conditions, NHS charging, the possibility of granting British citizenship
to non-British health and social care workers, removing citizenship
application fees and the potential devolution of immigration policy of
EEA and Swiss nationals to Wales, Scotland and Northern Ireland.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 10—Extension of registration for EU
Settlement Scheme—

“(1) The EU Settlement Scheme deadline shall be extended by
a period of six months unless a motion not to extend the
deadline is debated and approved by both Houses of Parliament.

(2) Any motion not to extend, referred to in subsection (1),
must be debated and approved no later than three months before
the deadline.

(3) In this section, ‘the EU Settlement Scheme Deadline’
means the deadline for applying for settled or pre-settled status
under the Immigration Rules.”

This new clause would ensure the EU settlement scheme was not closed
to new applications until Parliament has approved its closure.
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New clause 11—Application after the EU Settlement
Scheme deadline—

“(1) An application to the EU Settlement Scheme after the EU
settlement scheme deadline must still be decided in accordance
with appendix EU of the Immigration Rules, unless reasons of
public policy, public security, or public health apply in
accordance with Regulation 27 of the Immigration (European
Economic Area) Regulations 2016 (as they have effect at the date
of application or as they had effect immediately before they were
revoked).

(2) In this section—

‘an application to the EU Settlement Scheme’ means an
application for pre-settled or settled status under
appendix EU of the Immigration Rules;

‘the EU Settlement Scheme Deadline’ means the deadline
for applying for settled or pre-settled status under
appendix EU of the Immigration Rules.”

This new clause would ensure that late applications to the EU
settlement scheme will still be considered, unless reasons of public
policy, public security or public health apply.

New clause 25—Report on status of EEA and Swiss
nationals after the transition—

“(1) This Act shall not come into effect until a Minister of the
Crown has laid a report before each House of Parliament setting
out the impact of the Act on EEA and Swiss nationals in the
UK.

(2) A report under subsection (1) must clarify the position of
EEA and Swiss nationals in the UK during the period between
the end of the transition period and the deadline for applying to
the EU Settlement Scheme.

(3) A report under subsection (1) must include, but not be
limited to, what rights EEA and Swiss nationals resident in the
UK on 31 December 2020 have to—

(a) work in the UK;

(b) use the NHS for free;

(c) enrol in education or continue studying;

(d) access public funds such as benefits and pensions; and

(e) travel in and out of the UK.”

This new clause would require Government to provide clarity on the
rights of EU nationals in the EU in the grace period between the end of
the transition period, and the closure of the EU Settlement Scheme.

Stuart C. McDonald: With new clause 9, which stands
principally in the names of my hon. Friends in Plaid
Cymru, we turn to the central matter of the Bill: what
will happen to EEA and Swiss nationals who are already
here? The new clause simply calls on the Government to
report on what the implications for EEA and Swiss
nationals will be. That includes reporting on the impact
of no recourse to public funds, NHS charging, the
granting of citizenship to all EEA and Swiss health and
social care workers working in the UK during covid-19,
and certain fees. It also includes—we will probably not
discuss this in great detail—the merits of the devolution
of powers over immigration from the EEA and Switzerland
to different parts of the United Kingdom. Those are all
perfectly reasonable requests.

I want to focus on new clauses 10 and 11, which bring
us back to the settlement scheme. We touched on that
on Thursday, when Opposition Members made the case
for a declaratory system, meaning that people would
have their rights automatically enshrined in law. It
would still apply to the settlement scheme so that they
could prove their status and navigate employment, social
security and other rights. I regret that the Government
and the Committee rejected that proposal, but I have
taken that on the chin and moved on. However, that
puts the Government under a greater obligation to spell
out what should happen to eligible individuals who do

not apply for the settlement scheme by 30 June 2021.
I have tried on a huge number of occasions to get them
to reveal what work they have done to estimate how
many people might not apply, even in broad-brush
terms, and how they would respond.

As we heard in evidence, it is blindingly obvious that,
even with all the good work that is going on, the
Government will struggle to get above 90% of the target
population. Getting above 90% would be a great success,
given the international comparison. If the Government
fall just 5%, 6% or 7% short of the target, hundreds of
thousands of people will suddenly be without status
and will lose any right to be in this country on 1 July 2021.
By all accounts, this is a huge issue and we need to push
the Home Office further to set out how it will address it.
So far, all we have been told is that it will take a
reasonable approach. That is fine, but it is not enough.
We need much more detail, and new clauses 10 and 11 are
designed to push the Government on that.

Mr Goodwill: Does the hon. Gentleman share my
concern that extending the deadline by six months
would encourage those who have been putting it off to
put it off for another six months?

Stuart C. McDonald: Not really. People still have
every incentive to apply for the scheme. On 1 July next
year the deadline will have passed. People might put it
off for six months, but I would far rather that than
subject tens and probably hundreds of thousands of
people to not having any rights at all. It is much the
lesser of two evils. As I say, there are different ways in
which we can do this. New clause 11 would allow people
to apply after the deadline. I will turn to that in a
moment. I want to set out exactly what new clauses 10
and 11 are designed to do.

New clause 10 would ensure that the EU settlement
scheme was not closed to new applications until Parliament
had approved its closure. We want to see what the plans
are and scrutinise how the situation will be handled.
Until we are satisfied, we will keep extending the scheme
in order to protect people from the loss of their rights
and from the hostile environment and the threat of
removal. Why on earth should MPs give the Home
Office a blank cheque to deal with this as it pleases? We
will have that debate and the right hon. Member for
Scarborough and Whitby can make his point that it will
lead to a delay in people making applications, but I am
firmly of the view that that is much the lesser of two
evils.

On the closure of the settlement scheme, people who
have not applied for a status will have no legal basis to
remain in the UK after the grace period, no matter how
long they have lived in the UK. They will be liable to
removal and will face the hostile environment. After the
grace period, a huge group of people will still not have
applied. No similar scheme has ever reached 100% of its
target audience. New clause 11 would bring back control
of the situation to Parliament and allow us to be fully
informed as to where the settlement scheme has got and
what the Government’s plans are for dealing with this
huge issue before we sign off on closure of the scheme.
It is a modest proposal, but hugely important.

New clause 11 would ensure that late applications to
the EU settlement scheme would still be considered
unless reasons of public policy, public security or public
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health apply. In tabling the new clause, we are asking
the Minister who he thinks does not deserve a second
chance after 30 June next year. Who does not deserve
the reasonable response that he has spoken about in the
past? Under the new clause, applications made after the
deadline could be ignored for restricted reasons relating
to public policy, public security or public health. However,
we want to know who, on top of that, the Minister
thinks should be deprived of their rights and the ability
to remedy the situation in which they find themselves.
People will be unable to live in this country and they
will be liable to removal. We need to know much more
about the grounds on which people will be able to make
a late application. What are the reasonable grounds that
the Home Office will accept? They have yet to be
defined. As far as we can tell, they will comprise only a
very narrow list of exemptions, including, for example,
for those with a physical or mental incapacity, and for
children whose parents have failed to apply on their
behalf.

As I have said many times, the deadline will be missed
by many people for good reasons beyond those that I
have just outlined. People will simply not be aware of
the need to apply, and people with pre-settled status
might forget to reapply for full settled status. I have set
out a million times why people will not understand that
the settlement scheme applies to them. Rules on nationality
and immigration status in this country are hugely
complicated. There will undoubtedly be people from all
walks of life who think that they are British citizens and
who already have a right of residence in this country.
They will not appreciate that, in fact, they need to apply
to the scheme. The consequences of making such a
mistake can be dreadful. If we simply leave the Bill as it
is, people will lose the right to be in this country and
will be removed and subject to the hostile environment.
Alternatively, we could at least leave open to them the
option of being able to apply to the scheme after the
deadline has passed. They would still have every incentive
to apply, because they would need to evidence the rights
that they access through the settled status process.

I ask the Government to look positively on these new
clauses, and at the very least to provide much more
information and assurance about how they are going to
approach this issue. Up to this point, there has been
barely a flicker of recognition that this is something
that needs to be addressed, but we are talking about
tens, possibly hundreds, of thousands of people being
left in an appalling situation.

11.15 am

Holly Lynch: I believe that it is appropriate to speak
to new clause 25 as part of this grouping. The hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East has already explained his commitment to and
passion for new clauses 10 and 11. Our new clause 25 is
not dissimilar to new clause 9. New clause 25 is tabled
in the name of my hon. Friend the Member for Torfaen
(Nick Thomas-Symonds), who is the shadow Home
Secretary, and myself and my hon. Friends.

New clause 25 focuses on the need to put to bed some
of the anxieties of those who will not have had their
status confirmed by the time the transition period ends
at the end of this year. When free movement ends,

eligible EEA and Swiss nationals will still have until the
end of the grace period to apply for status through
the EU settlement scheme, which does not close until
the end June 2021. With this in mind, all the conversations
we have had with those European citizens who have
either applied or are planning on applying to the settlement
scheme have centred on what their status will be between
the end of free movement and their status being granted,
which could happen up until the end of June 2021 and,
in some cases, beyond that.

The new clause asks the Government to put together
a report on the status and rights of people during that
window and to lay it before both Houses for consideration.
We are calling on the Government to recognise the
genuine sense of vulnerability felt by people who may
fall into that category and to provide some assurance, in
a report to Parliament, guaranteeing that those people,
who are eligible, will have a lawful status and not be
disadvantaged during those six months.

I asked Luke Piper, immigration lawyer and head of
policy at the3million, about this issue in last week’s
evidence session. It is a top priority for him and his
group. He told the Committee:

“The Bill brings freedom of movement to an end at the end of
this year, but it is not clear what legal status people will have
between the end of the transition period, which is at the end of
the year, and the end of June—the end of the grace period. There
has been no clarity about, or understanding of, what legal rights
people will have. We have simply been told that certain checks,
such as on the right to work, will not be undertaken, but it is not
clear to us or our members how people will be distinguished, both
in practice and in law.”––[Official Report, Immigration and Social
Security Co-ordination (EU Withdrawal) Public Bill Committee,
9 June 2020; c. 61, Q125.]

EU citizens in the UK have already endured a lot of
uncertainty about their futures and are now also facing
insecurity on their lawful status. The suggestion that
employers or landlords should not be checking to confirm
their personal status during this grace period seems to
be an approach fraught with potential problems. I am keen
to hear what engagement Ministers have with employers
and landlords on this issue, and how any suspension of
the hostile environment will be managed. Last December,
the3million commissioned a survey on EU citizens’
experience of the settlement scheme. It was the largest
survey of its kind and indicated that they are already
facing barriers, with 10.9% of respondents saying they
have already been asked for proof of settled status, even
though it is not yet a requirement.

Although this new clause focuses on the rights of
those who apply after the transition ends and who get
their status before the EUSS deadline, there will presumably
then be a group of particularly vulnerable people who
apply before the deadline ends but who do not get their
status until after the end of June 2021. What happens,
for example, if they apply on 20 June 2021, which is
before the deadline, but do not get confirmation of
their status until 20 July, which is after the end the
transition period and the closure of the EUSS? What
are the rights and status of that cohort of people?

Although the numbers coming through are good, we
know that lots of people are still yet to apply. As
we have heard, we will never know exactly how many
people are in that category. We will never know whether
there is going to be a surge towards the end of the scheme,
which will make this a bigger problem than many of us
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would like. When asked about the numbers and types of
people who will struggle to apply on time, Luke Piper
said:

“Much as with the number of people due to apply for the
scheme, we do not know. We have no idea of the exact number of
EU citizens who need to apply under the EU settlement scheme,
so we will not have an understanding of the number of people
who miss the deadline.”––[Official Report, Immigration and Social
Security Co-ordination (EU Withdrawal) Public Bill Committee,
9 June 2020; c. 62, Q126.]

Coronavirus has resulted in dedicated Home Office
phone lines being closed, an inability to receive hard
copies of documentation and specialist support services
being stopped, impacting on the progress being made.
The BMA has said that some doctors working tirelessly
on the frontline may be in that cohort of people who
have to leave things until next year, simply because they
will be working flat out for the foreseeable future. After
the transition period comes to an end, thousands of
people might not have confirmation of their status.

Recent research by the3million on young Europeans
living in London made some concerning findings. The
focus group was the first time that some participants
had heard about the EU settlement scheme, and a
majority had not applied to it, despite being viewed as
an easy to reach group because of their education and
digital literacy. The new clause’s proposed report on
that group’s rights between the end of the transition
period and the EU exit deadline would be of great
assistance in clarifying the status and rights of those
harder-to-reach groups. It would also assist in getting
them to submit their applications towards the end of
the scheme.

It is important to note that, after the deadline, the
EU settlement scheme will not close in practice, because
people with pre-settled status will need to apply for
settled status, and it will also be used by people will be
joining family members in the UK after the deadline.
Moreover, we will still be processing those applications
that arrive on time but that will have to wait until the
other side of the deadline for a decision to be issued.

Inevitably, the problem is the hostile environment
and the long, dark shadow of the Windrush scandal.
The fear brought about by the absence of a clear
framework of rights and migration status for EEA and
Swiss nationals between September 2020 and June 2021
is all too real. We therefore ask the Government to
provide clarity on the rights of EU nationals in the UK
during the grace period. EU citizens who have contributed
and given so much to our society and country deserve
to have security and confidence in their status.

Mr Goodwill: I very much sympathise with what the
hon. Member for Halifax has just said. There is real concern
that EEA nationals who have been working here,
contributing not least to our health service, may find
themselves missing the deadline. However, I do not
agree that the way to address that is through new clause
10, as I made clear to the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East. Some like myself would
always wait until the deadline before submitting an
essay or article. By extending the period by six months,
we might well just encourage people to put off the
chore—as they see it—of applying.

I ask the Minister to reassure us that, as we approach
the deadline, the Government will engage in a
communications exercise and advertising campaign,
particularly in some of the main EU languages, so that
people are aware of the deadline and can submit their
applications in good time for them to be processed.

Kate Green: That is an important point, in particular
in relation to those communities, such as the Roma
community, that have been hard to reach with information
about the scheme. The Government have made some
funding available for community organisations to reach
such communities, but it would be extremely welcome
to follow the suggestion that a particular push be made
to communicate with those more remote communities
as the deadline approaches

Mr Goodwill: The hon. Lady is absolutely right.
Indeed, while many EU migrants have made a real
effort to integrate and to speak English in their homes,
encouraging their children to speak English, others
have not assimilated as well and are still speaking their
native language, as is their right. It is important that we
communicate in those languages.

Perhaps we should also look at how we communicate
through schools, because the children of some families
who have come from the EU speak very good English,
although their parents struggle with it. The children’s
secondary schools may be another good way to get
through to such families. I hope that the Minister will
pick up that point and reassure us that the Government
will be making the effort to communicate with the
general population, to ensure that we can help our work
mates and so on.

11.24 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 16 June 2020

(Afternoon)

[GRAHAM STRINGER in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

New Clause 9

REPORT ON THE IMPACT TO EEA AND SWISS

NATIONALS

‘(1) This Act shall not come into effect until a Minister of the
Crown has laid a report before each House of Parliament setting
out the impact of the Act on EEA and Swiss nationals in the
UK.

(2) A report under subsection (1) must consider—

(a) the impact on EEA and Swiss nationals of having no
recourse to public funds under Immigration Rules;

(b) the impact of NHS charging for EEA and Swiss
nationals;

(c) the impact of granting citizenship to all EEA and
Swiss health and social care workers working in the
UK during the Covid-19 pandemic;

(d) the impact of amending the Immigration and
Nationality (Fees) Regulations 2018 to remove all
fees for applications, processes and services for EEA
and Swiss nationals; and

(e) the merits of the devolution of powers over
immigration from the EEA area and Switzerland to
(i) Senedd Cymru; (ii) the Scottish Parliament; and
(iii) the Northern Ireland Assembly.

(3) A Minister of the Crown must, not later than six months
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.

(4) In this section, “health and social care workers” includes
doctors, nurses, midwives, paramedics, social workers, care
workers, and other frontline health and social care staff required
to maintain the UK’s health and social care sector.’—(Stuart
C. McDonald.)

This new clause would ensure that before this Act coming into force,
Parliament would have a chance to discuss how EEA and Swiss
nationals will be affected by its provisions, including no recourse to
public funds conditions, NHS charging, the possibility of granting
British citizenship to non-British health and social care workers,
removing citizenship application fees and the potential devolution of
immigration policy of EEA and Swiss nationals to Wales, Scotland and
Northern Ireland.

Brought up, read the First time, and Question proposed
this day, That the clause be read a Second time.

2 pm

Question again proposed.

The Chair: Just before we begin, I should say that if
members of the Committee wish to take their jackets
off, they have my permission to do so. The hon. Member
for Cumbernauld, Kilsyth and Kirkintilloch East and
the Opposition Front-Bench spokesperson have spoken.
If no Back Benchers indicate that they wish to speak, I
will call the Minister. I remind the Committee that with
this we are also discussing the following:

New clause 10—Extension of registration for EU
Settlement Scheme—

‘(1) The EU Settlement Scheme deadline shall be extended by
a period of six months unless a motion not to extend the
deadline is debated and approved by both Houses of Parliament.

(2) Any motion not to extend, referred to in subsection (1),
must be debated and approved no later than three months before
the deadline.

(3) In this section, “the EU Settlement Scheme Deadline”
means the deadline for applying for settled or pre-settled status
under the Immigration Rules.’

This new clause would ensure the EU settlement scheme was not closed
to new applications until Parliament has approved its closure.

New clause 11—Application after the EU Settlement
Scheme deadline—

‘(1) An application to the EU Settlement Scheme after the EU
settlement scheme deadline must still be decided in accordance
with appendix EU of the Immigration Rules, unless reasons of
public policy, public security, or public health apply in
accordance with Regulation 27 of the Immigration (European
Economic Area) Regulations 2016 (as they have effect at the date
of application or as they had effect immediately before they were
revoked).

(2) In this section—

“an application to the EU Settlement Scheme” means
an application for pre-settled or settled status
under appendix EU of the Immigration Rules;

“the EU Settlement Scheme Deadline” means the
deadline for applying for settled or pre-settled
status under appendix EU of the Immigration
Rules.’

This new clause would ensure that late applications to the EU
settlement scheme will still be considered, unless reasons of public
policy, public security or public health apply.

New clause 25—Report on status of EEA and Swiss
nationals after the transition—

‘(1) This Act shall not come into effect until a Minister of the
Crown has laid a report before each House of Parliament setting
out the impact of the Act on EEA and Swiss nationals in the
UK.

(2) A report under subsection (1) must clarify the position of
EEA and Swiss nationals in the UK during the period between
the end of the transition period and the deadline for applying to
the EU Settlement Scheme.

(3) A report under subsection (1) must include, but not be
limited to, what rights EEA and Swiss nationals resident in the
UK on 31 December 2020 have to—

(a) work in the UK;

(b) use the NHS for free;

(c) enrol in education or continue studying;

(d) access public funds such as benefits and pensions; and

(e) travel in and out of the UK.’

This new clause would require Government to provide clarity on the
rights of EU nationals in the EU in the grace period between the end of
the transition period, and the closure of the EU Settlement Scheme.

The Parliamentary Under-Secretary of State for the
Home Department (Kevin Foster): It is a pleasure to
serve under your chairmanship this afternoon, Mr Stringer.
These new clauses give us an important opportunity to
consider the position of EEA citizens—those who are
already here and are covered by the EU settlement
scheme, and those who will come to the UK under our
future points-based immigration system.

Before the break, I was asked a couple of questions. I
can assure my right hon. Friend the Member for
Scarborough and Whitby that we are looking at a range
of communications materials, and have already done
so, in a number of common European languages. We have
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engaged with diaspora media, and are looking particularly
at how we can work with them over the coming year, as
we approach the deadline next year, to ensure that as
many people as possible hear the message—not just
those who need to apply, but their friends and families,
so that people feel familiar with the system and realise
that it is actually a relatively simple process. The vast
majority of people do it via an app on their phone.

I was grateful for the question from the hon. Member
for Halifax. She asked what the position would be if
someone applied on 20 June 2021 and their application
was still outstanding on 1 July 2021. That is a perfectly
reasonable issue to raise. As set out in the withdrawal
agreement, the rights of someone who has made a valid
in-time application to the EU settlement scheme will be
protected while that application is pending. The regulations
under the European Union (Withdrawal Agreement)
Act 2020 will save relevant rights in relation to residency
and access to benefits and services for those who make
an application before 30 June 2021 until it is finally
determined.

The Home Office will clearly not take immigration
enforcement action against an individual whose application
is pending. That reflects some of the other principles in
the migration system. Committee members may be
familiar with 3C leave—the concept that if someone has
extant leave and applies, their leave is extended until
their application is determined.

I assure Members that the statutory instrument making
the regulations will be subject to debate and approval
by Parliament, and will need to come into force at the
end of the transition period. The Government are currently
developing those regulations, which will be debated and
made in good time prior to their entry into force at the
end of the transition period.

On the linked question of what happens in relation to
status checks and other things, let me be clear that an
individual undergoing an eligibility check while their
EUSS application is pending will have the same entitlement
to accommodation, work, benefits or services that they
had before the grace period ended. The Home Office
will confirm whether an application is pending when an
eligibility check is carried out—for example, if someone
has to prove their status to their employer. Given that it
is a digital-only system, it will be very similar to the
process that people would use if they had been given
pre-settled or settled status. I hope that is of use. Given
the nature of the issue, I will set that out in writing for
members of the Committee. They may wish to refer to it
later.

New clause 9, moved on behalf of our friends in
Plaid Cymru by the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East, seeks to delay the ending
of free movement and the introduction of the new
points-based immigration system for as long as possible.
That is no surprise, given the views of the hon. Gentleman
and Plaid Cymru.

My response on behalf of the Government is simple:
we must accept the wishes of the people of our United
Kingdom. Free movement is ending now that we have
left the European Union. It is just six months since the
general election, during which my party said that we
would introduce a points-based immigration system
that will enable us to bring in the best talent from
around the world—based on the skills that a person
has, not where their passport is from. The Government

will therefore reject any attempt to perpetuate free
movement or delay the implementation of the new
points-based immigration system. The Government have
a mandate, and we will fulfil our pledges to the people.
We will introduce our new firmer and fairer points-based
immigration system from 1 January 2021, when the
transition period ends.

Having said that, I appreciate the importance of
proper data and information. It is precisely for that
reason that the Government have published a detailed
impact assessment to accompany the Bill. It was published
on 18 May and can be found on gov.uk and the Parliament
website. Copies were also placed in the Library, and I
know it has been referred to at times during the debates
we have had so far.

The impact assessment is slightly unusual because it
is not confined simply to the scope of the Bill, which, as
Sir Edward and you, Mr Stringer, have reminded us on
a number of occasions, is relatively narrow. Instead, it
seeks to map out the consequences that will flow from
the introduction of the points-based immigration system
that was set out in the policy statement, which my right
hon. Friend the Home Secretary published on 19 February.

The impact assessment sets out the likely implications
for both EEA and non-EEA citizens of the changes
that we will make, and it deals with many of the issues
raised by the new clause. In particular, it makes it clear
that we will develop plans to evaluate policies under the
future skills-based immigration system. I remind the
Committee that we have expanded the role of the
independent Migration Advisory Committee. Not only
will the MAC respond to specific commissions from the
Government; it will also be able to consider any aspect
of immigration policy that it chooses.

We have also asked the MAC to produce an annual
report, which will give it the opportunity to comment
on what it believes is working well and anything it
thinks is working less well in our system. Although it is
for the MAC—as I have said, it is independent of
Government—to decide how to exercise its new
responsibilities, I would be surprised if it did not want
to comment on the operation of the new points-based
system once it is fully up and running, so that there is
further assurance for the public and for the movers of
the new clause. For those reasons, the Government
cannot accept the new clause.

I will now speak to new clauses 10, 11 and 25, which
concern the EU settlement scheme and the grace period
that will run from the end of the transition period to
30 June 2021. New clause 10 is designed to extend the
deadline for applications to the EUSS by six months,
which would happen unless and until Parliament debated
and approved a motion not to extend the deadline.

I share the aim of the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East to ensure that eligible
EEA citizens are able to obtain the UK immigration
status they need to continue to live and work here. As
we constantly say, they are our neighbours and friends—we
want them to stay. However, I do not think that is best
achieved by the new clause, which has the effect of
shifting the deadline for applications to the scheme
potentially indefinitely. That would cause confusion.
Instead, a clear deadline of 30 June 2021 will encourage
applications to the scheme and ensure the greatest number of
resident EEA citizens secure their status in a timely manner.
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Furthermore, new clause 10 is ambiguous. It is not
clear whether it is intended to be a one-off extension of
six months or a rolling extension of a six-month period
until such a time as Parliament votes to close the
scheme with just three months’ notice. Having a clear
and well-publicised deadline by which eligible citizens
need to apply ensures that the maximum number do so
rather than putting it off due to the impact of new
clause 10, which could mean that a deadline is set with
three months’ notice. The new clause could also mean
that applicants face difficulties and delays in demonstrating
their rights and entitlements in the future, as they would
not be able to distinguish themselves from EEA citizens
who arrived after the end of the transition period.

The Government have made it clear that we will
continue to support eligible citizens in applying to the
EU settlement scheme. In addition, as we have shown
with all aspects of the scheme, we will take a flexible
and pragmatic approach and allow people with reasonable
grounds for missing the deadline a further opportunity
to apply. We will set out further guidance on this issue
in due course, but with over a year to go until the
deadline, our focus is on getting as many applications
before it as possible.

On new clause 25, we will bring forward a statutory
instrument under powers in the European Union
(Withdrawal Agreement) Act 2020 to set the deadline
and save the residency rights of people who are eligible
to apply to the scheme and who do so before the
deadline. I am not sure whether this is the intention of
the hon. Member for Cumbernauld, Kilsyth and
Kirkintilloch East, but the effect of new clause 10
would be to breach our obligations under the withdrawal
agreements. The deadline of 30 June 2023 applies only
to EEA citizens and their family members who reside in
the UK by the end of the transition period. Their close
family members outside the UK at the end of the
transition period—where the relationship existed before
then and continues to exist when they seek to come
here—and their future children have a lifelong right of
family reunion with the resident EEA citizen. A universal
deadline makes no provision for this group, whether it is
31 December 2021 or any other date, and it would be
inconsistent with the provision to enable them to apply
within three months of their arrival, as set out in
article 18(1)(b) of the withdrawal agreement.

New clause 11 is intended to require the consideration
of all applications to the EU settlement scheme made
after the application deadline, unless reasons of public
policy, public security or public health apply. As the
hon. Gentleman will be aware, the withdrawal agreement
requires late applications to be considered
“if there are reasonable grounds for the failure to respect the
deadline.”

As I said earlier, the Government will adopt a flexible
and pragmatic approach to the consideration of late
applications. Where an eligible EEA citizen or their
family member has reasonable grounds for missing the
application deadline of 30 June 2021, they will be given
a further opportunity to apply. This approach gives
people a clear deadline and incentive to apply while also
protecting those who are unable to do so through no
fault of their own.

Our collective focus must be on encouraging applications
to the EU settlement scheme before the deadline.

Stuart C. McDonald (Cumbernauld, Kilsyth and
Kirkintilloch East) (SNP): In terms of intention, I
think everybody in this room is at one. The Minister
provides assurance in relation to people who miss the
deadline through no fault of their own. Would that
include people who, because of their complicated
immigration nationality situations, had not appreciated
that they needed to apply for the scheme?

Kevin Foster: I think it is safe to say that the list will
not be an exhaustive one. There will need to be an
element of discretion as we cannot list every single
possible situation that might reasonably cause someone
to be late in their application, but if, for example, they
have had a difficult court case or something that meant
they had not been able to apply, and a status had then
been granted, it is likely that that would be seen as a
reasonable excuse. It will be set out in guidance.

Our intention is to set out a list of situations that are
not exhaustive but indicative. We can all think of
circumstances that would be perfectly reasonable. For
example, in the case of a child in the care of a local
authority, we would expect the local authority to have
made efforts to get them registered. We could make a
very long list and still not get to an exhaustive level. The
list will demonstrate grounds, but it will not be an
exhaustive list of the only situations that we would
accept as reasonable grounds for failing to apply on
time.

As I say, we will take a flexible and pragmatic approach
with those who miss the deadline. We have more than a
year to go before the deadline. If people feel that they
might need to make an application, the best thing to do
is to find the information and make the application.
That is our absolute focus at the moment. We are
working closely with support groups to ensure that we
can reach out to vulnerable communities who might
need assistance. We have kept a range of support services
running throughout the recent period and have now
reinstated all routes for application, including paper
applications that are made available to those with the
most complex needs.

We want to encourage applications before the deadline.
That will ensure that EEA citizens can continue to live
their lives here, as they do now, without interruption.
To make a commitment now that we would also consider
all late applications would undermine that effort.

Where there are reasonable grounds for submitting a
late application, we will consider the application in
exactly the same way as we do now, in line with the
immigration rules for the EU settlement scheme. That
includes the consideration of conduct committed before
the end of the transition period on the grounds of
public policy, public security and public health, and of
conduct committed thereafter under the UK conduct
and criminality thresholds. As I have mentioned, we
will publish guidance for caseworkers on what constitutes
reasonable grounds, to ensure consistency of approach.
Again, however, with more than a year until the deadline,
it is premature to do so now, for the reasons I have given.

2.15 pm

Finally, it is not clear how new clause 11, which is
about considering all late applications, fits with new
clause 10, which is about continuing to extend the
deadline until Parliament agrees to impose it. Both have
the undesirable effect, however, of encouraging individuals
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to put off their applications to the EU settlement scheme
and, with that, the certainty that status granted under it
will provide them.

New clause 25 requires that before the provisions in
the Bill may come into effect, the Secretary of State
must lay before both Houses of Parliament a report on
the status of EEA citizens during the grace period—that
is, from 1 January to 30 June 2021. I agree that we must
be clear as to the rights of EEA citizens, in particular
those resident here by the end of the transition period
who have yet to apply for UK immigration status under
the EU settlement scheme. However, the shadow Minister,
the hon. Member for Halifax, may be unsurprised to
hear that the Government believe the new clause to be
unnecessary.

The rights of resident EEA citizens are set out in the
withdrawal agreement, and the Government have made
clear how they will deliver the grace period protections
guaranteed by those agreements. Let me remind hon.
Members of our approach. New clause 25 (1) states that
the Government must produce a report setting out the
impact of the Act on EEA and Swiss citizens. The
Government have already published an impact assessment
of provisions contained in the Bill, including the impact
of ending free movement in preparation for the new
points-based immigration system.

Subsection (2) provides that the report must clarify
the position of EEA and Swiss citizens during the grace
period. The Government have been clear that free movement
will end at the end of the transition period, subject to
the enactment of the Bill. EEA and Swiss citizens newly
arriving here from 1 January 2021 will need a UK
immigration status under the new points-based system.

However, those who are resident in the UK by the
end of the transition period on 31 December 2020 are
protected by the European Union (Withdrawal Agreement)
Act 2020 and will be able to apply to the EU settlement
scheme to secure their immigration status in UK law.
They will have until 30 June 2021 to do so, unless there
are reasonable grounds for them to miss that deadline,
as we have already touched on.

The Government have been clear that status granted
under the scheme will allow individuals to continue
with their lives here as they do now, with the right to
work, study and access benefits and services, including
healthcare, as now, as well as the other entitlements
listed in the new clause. We have also been clear that the
rights of those eligible to apply under the EU settlement
scheme are protected during the grace period, pending the
outcome of an application to the scheme by 30 June 2021.

As we touched on, section 7 of the European Union
(Withdrawal Agreement) Act provides powers to make
regulations to provide temporary protection for this
cohort during the grace period. That means that if
someone has not applied under the EU settlement
scheme by the end of the transition period, they will be
able to continue to work and live their lives in the UK as
they do now, provided that they apply by 30 June 2021
and are then granted status. The Government are currently
developing those regulations, which will be debated and
made in good time prior to the entry into force at the
end of the transition period.

I hope I have provided some assurances regarding the
hon. Members’ concerns and set out why the Government
will not accept these new clauses.

Stuart C. McDonald: It is a pleasure to serve under
your chairmanship, Mr Stringer. I am grateful to all
hon. Members for taking part in this debate and to the
Minister for his response. There have been some useful
comments, including on the transition period, in response
to points made by the shadow Minister, the hon. Member
for Halifax. We will take that back to discuss with
concerned groups and may revisit the matter.

For those who fail to apply in time, we understand
that there will be guidance in due course. Again, we are
grateful for that little bit of further information on how
that will function through a non-exhaustive list of types
of case where caseworkers will look sympathetically on
a late application. I am grateful for that. The Minister
will understand that we will revisit that repeatedly between
now and next June, due to our concern about what will
happen to those people who have the right to be here
but risk losing it.

As I said in my intervention, we have a similar
purpose across the House; we just have different views
on how to go about doing it. Having adopted this
course of action, we will continue to press and push the
Government at every possible opportunity, so that we
get the maximum reach possible and as few people as
possible lose their rights and end up being cast adrift in
a hostile environment or lose their right to be in this
country altogether.

The two new clauses were possible solutions to that. I
will go away and think again about their detailed drafting.
The Minister provided some interesting comments in
that regard. At this juncture, I beg to ask leave to
withdraw the motion.

Clause, by leave, withdrawn.

New Clause 12

IMMIGRATION HEALTH CHARGE

‘No immigration health charge introduced under section 38 of
the Immigration Act 2014 may be imposed on an individual who
is an EEA or Swiss national.’—(Stuart C. McDonald.)

This new clause would prevent EEA or Swiss nationals paying the
immigration health charge.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss
new clause 42—Immigration Health Charge: Exemption
for EEA and Swiss citizens who are healthcare and social
workers—

‘(1) The Immigration Act 2014 is amended as follows.

(2) After section 38 (Immigration health charge) insert—

“38A Health care workers and social workers from the
EEA or Switzerland

(1) Any person who but for the provisions of the
Immigration and Social Security Co-ordination (EU
Withdrawal) Act 2020 would have the right of free
movement is exempt from the Immigration health
charge if that person is—

(a) a healthcare worker; or

(b) a social care worker.

(2) The exemption will also apply to a person who is a
family member or dependant of an EEA or Swiss
national who meets the conditions in section (1)(a)
and (b).
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(3) For this section—

“healthcare worker” means a worker who works in a
healthcare setting within and outside the NHS
who may come into contact with patients,
including clinical administration staff, and care
home staff;

“social care worker” means a worker as defined by
section 55(2) of the Care Standards Act 2000.’

Stuart C. McDonald: This brings us to the hot topic
of the immigration health surcharge. It is worth
remembering that the health surcharge is a fairly new
concept, as it was introduced in 2014. It is set at
£400 per year for most applicants, with a discounted
rate for students and tier 5 youth mobility workers. The
Government have decided to increase the fee to £624 per
person per year in October.

Those are hugely significant sums of money, as the
charge has to be paid per person per year for the full
duration of the visa being applied for, before that visa
application has even been considered. Somebody who
comes in under a typical five-year tier 2 visa will have to
pay more than £3,000 up front in health charges. If they
have a husband or wife and a couple of kids, that is
three extra NHS surcharges, so more than £12,000 up
front without even thinking about the visa fee. On a
discounted rate, a student coming for three years will
need to pay more than £1,400 up front. Again, that is
completely separate from the visa fee. Of course, the
Bill extends the scope of the immigration health surcharge
to many more applicants.

A particular injustice is done to people applying for
leave to remain based on long residence. They are
individuals and families who are forced on to a dreadful
treadmill of applications and expense. Repeatedly, they
have to apply for 30 months’ leave to remain. A single
parent with two kids applying under those rules would
need to pay almost £4,700 in health charges, and more
than £3,000 in immigration fees, for just 30 months.
They have to make that same application over and over
again until they get to 10 years. When they get to
10 years and are met with a settlement fee of £2,400 per
person, they will already have paid £10,300 per person.
For a family, £10,000 per person is impossible. Shamefully,
those people are often prohibited from having access to
public funds.

Those people are applying because of long residence
in the UK so, realistically, in many cases, there is no
other country that they can go to. The children have
spent most, if not all, of their lives here. It can put
families in intolerable situations where they have to
choose which family member they can afford to pay the
fee for. A child may end up missing out because the most
immediate and pressing priority is to pay the fee for a
breadwinner.

In a way, the charge represents the worst of Home
Office policy making, although the Treasury is as much
to blame for stripping the Home Office right down to
the core and instructing it to use migrants as cash cows
to fund its activities. It also illustrates the Home Office
at its worst, because the policy is more about grabbing
the headlines than anything else. It is illogical, unjust
and counterproductive.

The excuse given is that the policy ensures that migrants
contribute towards the cost of the NHS system that
they may use—but in that case, why is there an NHS
charge but not an education charge, especially for families

with kids? Why is there not a public transport or roads
charge, or a local services charge? It is essentially a fig
leaf for the fact that it is simply a general tax.

It is also unjust in that it is a form of double taxation
and it is a poll tax. Migrants, of course, contribute to
public services through general taxation like everybody
else, through income tax, council tax and indirect taxes.
The NHS surcharge is totally regressive. It falls unfairly
on different migrants, as a wealthy bank worker with no
dependants will pay about a quarter of the sum that an
NHS careworker will pay if he or she comes in with
kids. Most importantly, it falls unfairly on migrants as
opposed to those who are citizens or settled. Migrants
pay a general tax that the rest of us do not, while at the
same time paying all the other taxes that we do.

Finally, from a different perspective, this is a policy
that makes the UK an eye-wateringly expensive place
for people to come to work. That will now expand to
EU and Swiss nationals, and to the small and medium-sized
businesses that employ them. Just as businesses are
struggling to keep their noses above water, the Government
intend to whack them with a plethora of fees, vis-à-vis
skills charges and the NHS surcharge.

As we heard last week, it is the big multinationals
that are well practised in this system over time, and that
have the know-how and resources. Small and medium-sized
businesses will end up not only having to navigate the
complex tier 2 system, but often meeting the cost of the
immigration health surcharge. If a job pays around
£26,000 or £27,000, nobody in their right mind is going
to come if they have to pay almost half a year’s salary
up front. The small hotel and the fish-processing factory
will have to pay it on their behalf and, quite simply, they
may well not be able to afford to do that. It will not just
be one job that remains unfilled. The danger becomes
that that hotel or factory simply cannot continue to
function and it moves elsewhere. Workers will go where
they are not being totally ripped off.

Can the Minister give me examples of other countries
that operate such a system in relation to a health
surcharge? If so, what is the comparable rate? All the
comparisons that I have looked at show that the UK is
charging people to come here at a rate that is several
times that of most of our competitor countries. In
short, this is unjust, it is counter-productive, it is a
double poll tax and it should be axed altogether. We
support the Labour amendment and new clause as far
as they go, but our view is that the solution is total
abolition, rather than trimming around the edges.

Holly Lynch (Halifax) (Lab): It is a pleasure to serve
under your chairmanship once again, Mr Stringer. I rise
to speak to new clause 42. I agree with a great deal of
what my friend the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East said about the immigration
health surcharge.

The Labour party is undertaking a significant piece
of work with colleagues in the health team about the
subject, so we will not make any further comments at
this stage about new clause 12. We tabled new clause 42
and we welcome the Government’s commitment to
scrap the NHS surcharge for migrant health and care
workers, which we feel is long overdue.

The pandemic has shown the enormous contribution
of overseas workers to our health and care system.
They have put their lives on the line every day to keep us

197 198HOUSE OF COMMONSPublic Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



safe. It has been an insult and injustice to then ask them
to pay extra for the very services they help provide. The
Government acknowledged it was wrong, and said they
would be scrapping the fee, which was described as
“appalling, immoral and monstrous” by Lord Patten,
the former Conservative party chairman, on 21 May,
but details have yet to be published about exactly how
and when it will happen.

I am mindful that the commitment made by the
Prime Minister, following the exchanges between our
party leaders at the Dispatch Box, was broader than the
new clause before us due to the scope of the Bill. The
U-turn was made when a No. 10 Downing Street
spokesman announced:

“The PM has asked the Home Office and the Department for
Health and Social Care to remove NHS and care workers from
the NHS surcharge as soon as possible. Work by officials is now
underway on how to implement the change and full details will be
announced in the coming days.”

We share the opinion of Donna Kinnair, general
secretary of the Royal College of Nursing, who said it
was

“a shame it took this pandemic for the government to see sense”.

We also share the opinion of the British Medical
Association, the Royal College of Nursing, the Royal
College of Physicians and Unison, which have written
to the Prime Minister to demand clarity about his
commitment. I hope that the Minister can update the
Committee and, indeed, the general public on what
progress the Government have made. Can he confirm
that all health and care workers will be exempt from the
charge on a permanent basis, including those employed
in the NHS, independent settings and the social care
sector; that the spouses and dependants of health and
care workers will also be exempt from the charge; and
that health and care staff, who have paid the charge in
advance, which will be all those currently working in the
NHS and social care, bearing the brunt of the pandemic,
will be appropriately reimbursed?

New clause 42 intends to hold the Government to the
commitments made following PMQs on 20 May. As
you can imagine, Mr Stringer, international doctors and
nurses, who have just had to endure the most difficult,
traumatising period of their careers, were hugely relieved
when the Government made the overdue decision to
scrap this unfair charge for health and care workers,
finally recognising the vital contribution that overseas
staff make to the NHS. However, we are nearly a month
on since the announcement was made and we are still
awaiting the details that we were promised.

2.30 pm

Will the Minister clarify whether the Government are
still taking the NHS health surcharge from health and
social care workers in the time since the commitment
was made, but before they have published their plans to
deliver the policy change? The information that we have
suggests that doctors renewing visas are continuing to
be charged, so we need to put this to bed now. On top of
dealing with the pandemic, this further uncertainty is
one more thing on the minds of our hard-working NHS
and social care staff. We should be able to address this
issue for them without delay.

We will continue to hold the Government to a system
that is fair, and which leaves no international doctor,
nurse or care worker worse off for contributing their

valuable skills and expertise to the NHS and its patients.
If we are to show how much we truly value our overseas
staff, it is crucial that the Government commit to excluding
all health and care workers from the charge, as well as
their families. New clause 42 would be a really good
start. There is no point scrapping the charge for individuals
if they are still forced to pay thousands for their families
to join them.

Historically, the NHS workforce has relied on the
support of professionals from across the world coming
to the UK. In recent decades, that has included a supply
of EU nationals. Nearly 10% of doctors, 8% of social
care staff and 6% of nurses working in the UK are from
the EEA.

The Prime Minister and Conservative party have
joined the country in its outpouring of gratitude for
health and care workers throughout the pandemic, with
“Clap for our Carers” every Thursday, which I think we
can all agree has been an absolute phenomenon—when
we talk about this pandemic to our children and
grandchildren, we will reflect on “Clap for our Carers”
as bringing out the very best in society.

The immigration skills charge—the employer-paid
fee—is the other part of this. Addressing both together
would be a big step in the right direction. Warm words
now need to make way for firm proposals, and I look to
the Minister to provide just that. It would not be right
to clap for people and then charge them.

I call on the Minister to support the new clause,
honour its commitments and let us show our gratitude
for the hard work that health workers and care workers
continue to do for us in the fight against the coronavirus.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
I thank the hon. Member for Halifax for making the
point about the contribution that overseas workers
make to our health service and the way the Government
have responded to that by suspending the immigration
health charge. However, I have some concerns about
new clause 12 and its discriminatory nature.

For example, it would extend an exemption to Poland,
which has a 0.1% black and minority ethnic population,
but not to other countries, particularly Commonwealth
countries, which have very close links to the UK. If one
looks at the European Union as a whole, its record on
inclusivity is not good. For example, all 28 commissioners
are white. Following the departure of the UK from the
European Union, the number of Members of the European
Parliament dropped by 20% as our MEPs left Strasbourg
and Brussels, and only 24 of the 705 MEPs are from
black and minority ethnic groups.

Stuart C. McDonald: The simple problem that I face
here—again—is the scope of the Bill. I would love to
abolish the immigration health surcharge altogether. If
that is the only problem that the right hon. Gentleman
has, I urge him to get in behind the new clause and we
can work to scrap it for everybody else as well.

The Chair: Before the right hon. Member for
Scarborough and Whitby resumes, I refer him to what
the new clause says. He is beginning to stray a little.

Mr Goodwill: Thank you, Mr Stringer. The point that
I was working up to was that by having an exemption
only for EU citizens, we are discriminating against a
large number of people who would wish to come and
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work in the UK from around the world. The ethnic mix
of those particular groups would indicate that allowing
the new clause would give a land bloc where the majority
of people are white an unfair advantage over the rest of
the world. I understand the aspiration to abolish the
charge completely globally, but if we were to agree the
new clause, we would end up in a situation where black
and minority ethnic people from around the world
would be at a great disadvantage to predominantly
white people coming in from the European Union,
EEA countries and Switzerland.

Kevin Foster: I thank the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East for tabling new clause 12
and the hon. Member for Halifax for tabling new clause 42,
both of which relate to the immigration health charge,
and for the opportunity they provide to debate this
issue.

The background, for members of the Committee, is
that the immigration health charge ensures that temporary
migrants who come to the UK for more than six months
make a fair contribution to the NHS services available
to them during their stay. Income from the charge
contributes to the long-term sustainability of our fantastic
health service across our Union, although certain groups
are exempt from the requirement to pay the charge and
others benefit from a discounted rate.

The health charge is designed to help support the
NHS services that we rely on throughout our lives. It
raised approximately £900 million in much-needed income
for the NHS from its introduction in 2015 to the end of
the 2018-19 financial year—income that, I will be clear,
has been shared between the four devolved health
administrations in line with the Barnett formula, helping
to fund the NHS across our United Kingdom.

Turning to the future, all migrants will be treated the
same under our new points-based immigration system.
The expectation is therefore that all nationals applying,
including EEA citizens, will pay the charge if staying
for temporary periods of longer than six months, unless
an exemption applies. Of course, EEA citizens who are
resident in the UK before the end of the transition
period on 31 December 2020 are not subject to the
immigration health charge. That was agreed as part of
negotiations on the withdrawal agreement with the EU,
which also protects the rights of UK nationals in the EU.

To touch on the point made by my right hon. Friend
the Member for Scarborough and Whitby, now we have
left the European Union, it would be rather hard to
defend having an exemption for EEA nationals alone,
given that we no longer have freedom of movement in
place and will no longer members of the EU, and then
applying this to the rest of the world. I respect the
SNP’s point—they have made it regularly and I am sure
they will make it again at regular intervals—and their
principled view on this issue overall, but it would not
make sense to have an exemption for one group applying
under the points-based system rather than another,
based on nationality alone. I appreciate the point and it
will be interesting to hear what conclusions the hon.
Member for Halifax comes to as part of her review.

The Government believe that new clause 42 is
unnecessary. As has already been said, hon. Members
will be aware that my right hon. Friend the Prime

Minister has asked the Home Office and the Department
of Health and Social Care to exempt NHS and social
care staff from the charge. The exemption will apply to
the relevant applications regardless of nationality—as I
say, we are moving to a global points-based system—once
that system is in place.

Officials are currently working through the detail of
the exemptions; sadly, I will have to disappoint the hon.
Member for Halifax and say that I cannot go into the
full details today of where it will be, but hon. Members
will appreciate that that is because we want to get this
right and are working with our colleagues in the DHSC
to do that.

There was a point made about renewals for doctors
currently in the NHS. It is worth pointing out that those
who are currently working in the NHS as doctors,
nurses or in a number of health professions, are subject
to automatic extension for a year. If they get an automatic
extension for a year, that also waives the immigration
health charge. It is not just the visa fee that goes, but the
immigration health charge. Someone currently working
for the NHS whose visa is due for renewal is getting a
free year, and certainly by this time next year we will
have the detailed guidance out there for them. I hope
that provides some reassurance about the position as we
stand here today.

I recognise the concerns about the financial impact of
the health charge on people migrating here, including
those who contribute to the NHS through tax and
national insurance payments. The health charge provides
comprehensive access to NHS services regardless of the
amount of care needed during a person’s time in the
UK, and includes treatment for pre-existing conditions.

The IHS not only represents excellent value when
compared with the alternatives, but ensures that individuals
do not need to worry about insurance or how they will
pay for unexpected treatment while they are here. It
compares favourably with the type of health insurance
or other health care costs that those migrating to other
countries might well face in order to get the same level
of services that our NHS provides to all at point of
need, free of charge, here.

As I said earlier, the Government is exempting NHS
and care workers from the charge in recognition of the
enormous contribution they make to the NHS directly.
It is, however, only fair to expect people arriving in the
UK to work in non-health-related roles to contribute to
the range of NHS services available to them, given that
they will not have the history of making contributions
towards it that most long-term UK residents will have.
It is also worth remembering that those who receive
indefinite leave to remain—that is, settlement—are exempted
from the IHS, in recognition of the long-term commitment
to our United Kingdom this represents.

Finally, the Government are in the process of negotiating
reciprocal healthcare arrangements with the EU, and it
is important that we do not undermine the integrity of
those negotiations through this Bill. I therefore invite
the Members from the Scottish National party to withdraw
the motion.

Stuart C. McDonald: I am grateful to the Minister for
his response. We are essentially debating a fundamental
point of principle here: we have different views about
the appropriateness of this charge.
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To respond to the right hon. Member for Scarborough
and Whitby’s intervention, I am of course constricted in
what I can table as an amendment or new clause. I
would scrap the charge for everybody, not just EEA
nationals, but the scope of the Bill prohibits me from
tabling a broader amendment. I think that if an assessment
of the NHS surcharge’s impact on black and minority
ethnic people were carried out, it would make for interesting
reading, but that is a debate for another day. I stand by
my party’s position that this is a double tax that is
completely unjustifiable, and will therefore push new
clause 12 to a Division.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 2, Noes 8.

Division No. 12]

AYES

McDonald, Stuart C. O’Hara, Brendan

NOES

Foster, Kevin

Goodwill, rh Mr Robert

Holden, Mr Richard

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

New Clause 13

REGISTRATION AS A BRITISH CITIZEN BY EEA AND

SWISS NATIONALS

“(1) No person, who has at any time exercised any of the rights
for which Schedule 1 makes provision to end, may be charged a
fee to register as a British citizen that is higher than the cost to
the Secretary of State of exercising the function of registration.

(2) No child of a person who has at any time exercised any of
the rights for which Schedule 1 makes provision to end may be
charged a fee to register as a British citizen if that child is
receiving the assistance of a local authority.

(3) No child of a person who has at any time exercised any of
the rights for which Schedule 1 makes provision to end may be
charged a fee to register as a British citizen that the child or the
child’s parent, guardian or carer is unable to afford.

(4) The Secretary of State must take steps to raise awareness of
people to whom subsection (1) applies of their rights under the
British Nationality Act 1981 to register as British citizens.”—
(Stuart C. McDonald.)

This new clause would mean that nobody whose right of free movement
was removed by the Bill could be charged a fee for registering as a
British citizen that was greater than the cost of the registration process
and would abolish the fee for some children.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 36—Immigration Fees—

“(1) No fees may be charged for processing applications
included in subsection (3) for those persons who have lost rights
of free movement under section 1 or schedule 1 beyond the cost
of that processing, unless the Secretary of State has complied
with the procedure in subsection (2).

(2) If the Secretary of State proposes to make changes to the
rules under subsection (1), the Secretary of State must get the
approval of both Houses of Parliament.

(3) The list of fees to which subsection (1) applies includes, but
is not restricted to, the following—

(a) fees for applications to enter or remain in the UK;

(b) fees for sponsorship licenses;

(c) immigration health surcharges; and

(d) immigration skills charges.”

This new clause will ensure that immigration fee changes must be
agreed by Parliament.

New clause 37—Citizenship Fees—
“(1) No fee may be charged for processing applications

relating to the citizenship status of a person who has lost rights
of free movement under section 1 or schedule 1 beyond the cost
of that processing, unless the Secretary of State has complied
with the procedure in subsection (2).

(2) If the Secretary of State proposes to make changes to the
rules under subsection (1), the Secretary of State must get the
approval of both Houses of Parliament.”

This new clause will ensure that citizenship fee changes must be agreed
by Parliament.

Stuart C. McDonald: These new clauses continue
with the broad topic of fees and expense. Although I
understand why they have been grouped together, it is
important that they are not treated as being about
exactly the same thing; we must separate out two distinct
issues.

New clauses 36 and 37 were designed to flag up the
issue of how far above the cost of processing immigration
and citizenship fees have been set, generally speaking,
and to challenge the Minister and Committee members
about why we have allowed that to happen and what the
appropriate approach to setting fees should be. I accept
that there will be a whole range of views on what the
price of immigration applications or certain nationality
applications, particularly naturalisations, should be. My
own view, and that of my party, is that the prices have
been set too high. This brings us back to the fact that
the Home Office’s budget has been cut to smithereens in
recent years by the Treasury, and it is left with no other
option but to milk every penny from the immigration
and citizenship system to subsidise its activities. I urge
Members to wake up to the enormous burden that, at
this time of crisis, the Government are about to dump
on business—especially small and medium-sized
enterprises—as well as individuals by expanding all
these fees to companies that recruit from the EEA
labour market.

It is important to distinguish new clauses 36 and 37
from new clause 13, which raises a wholly separate issue
and is about righting a profound injustice. We can
debate fees more generally, but there should be no scope
for debate about new clause 13. I know that Members
of all parties have been troubled by Government policy
in this area, because, like Labour, Liberal Democrat,
Democratic Ulster Unionist, Green and Plaid Cymru
Members, Conservative Members also signed an early-day
motion that I tabled on the topic in 2018. When I
applied for a Backbench Business debate I had support
from Conservative MPs as well, as I did during the debate.

2.45 pm

The issue highlighted by new clause 13 is that many
children and adults who have the right to British citizenship
do not have access to it because, first, they are not aware
of their right, but, secondly, the Home Office charges
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ludicrous sums of money. Indeed, the right hon. Member
for Bromsgrove (Sajid Javid), giving evidence as Home
Secretary to the Home Affairs Committee, described it
as a “huge” sum of money.

In 1981, Parliament decided that British citizenship
should no longer be conferred automatically by birth,
for reasons that many countries went along with—that,
in an age of international travel, something more should
be required that means there is a tie or a bond between
an individual and the country. However, at that time
Parliament was incredibly careful and cautious about
ensuring that it did not just cut away citizenship from
those kids who did indeed have a tie to the United
Kingdom. It provided for a new procedure—registration
of children.

The key provisions under which children born in the
UK but not born automatically British are entitled to
register as British citizens arise when a parent becomes
British or settled while the child is still under 18, the
child lives in the UK for the first 10 years of his or her
life, or the child is born stateless, and, remaining so,
lives in the UK for five continuous years. Those kids are
de facto British. They are entitled in law to be British as
long as they register. That right to citizenship is every
bit as real as the right that everyone in this room—or
any of our children—has. It would be unthinkable for
us to deprive our kids of their citizenship because of a
fee, but that, in essence, is what the Home Office is now
doing, aggravated by a lack of knowledge, generally
speaking, of the law.

When Parliament set up the laws on registration, the
fee was set at the level of the cost of processing the
application. It remained at that sort of level for many
years. Over the past decade the Home Office has changed
its approach. It has just lumped those applications in
with all the others, and relentlessly ramped up the fee. It
has become as routine to increase the fees for access to
British citizenship as to increase them for any old visa,
but the two are utterly different.

As I said earlier, I disagree with what the Government
have done to immigration fees generally and to fees for
overseas nationals who make a choice about coming to
the United Kingdom and becoming British. The
Government have the right, however, to take that approach
if they choose. However, it is wholly inappropriate, and
indefensible, in relation to people with a right to citizenship
by registration. That is a wholly different type of case.
Those people did not choose the UK as their home.
Circumstances made the UK their home and Parliament
chose to confer citizenship on all who wanted to avail
themselves of it. It is inappropriate for the right to be
denied to them and for Parliament’s intention to be
subverted simply because the Home Office wants to
cross-subsidise visit visas, or whatever else.

I wonder whether any hon. Member in this room can
imagine being asked for more than £1,000 before their
kids could be allowed legal access to British citizenship,
even though they had the right to it in law. It would be
totally unacceptable. I urge hon. Members to take that
same approach to those who should have access to that
right via the registration process.

The result of all that I have described is that many
thousands of kids and their families cannot afford to
register. Some will not even be aware that it is an issue
until it is too late, unfortunately. However, there are
instances when families manage to save up enough to

provide one child with the citizenship that they are
entitled to, but another has to go without. Imagine
facing that choice: “Which kid will I register for British
citizenship and which will have to do without?” There
are not even any exemptions for families who cannot
afford the fee.

Subsection (4) of the new clause would provide for
steps to be taken to raise awareness of the right to
citizenship via registration. That is all the more important
at the moment because of the danger that many people
who would be entitled to register as UK citizens take on
instead the less secure and generous status offered under
the settled status scheme. We should and must do all
that we can to support all those who are entitled to UK
citizenship to get access to it.

I do not expect a sudden change in Government
policy, but Members across the House feel strongly
about the matter, and I urge Conservative Members to
think about it and make it their cause, and lobby the
Home Office. The current approach with respect to kids
entitled to British citizenship defies common sense or
any principle.

Holly Lynch: We support new clauses 13, 36 and 37,
which were tabled by the SNP and address immigration
and citizenship fee charges that fall within the scope of
the Bill. We believe that visa charges should not exceed
the cost price, for all the reasons that have already been
set out.

Subsection (1) of new clause 13 would prohibit EEA
and Swiss citizens from being charged a fee for registering
as a British citizen that is greater than the cost of the
registration process. As we have already heard, there is
enormous cross-party support for this approach.

The Home Office makes a profit of up to 800% on
immigration applications from families. The fees are
now £1,012 for children and £1,206 for adults, which are
really quite significant sums. We have all had constituents
come to us because such fees are causing a huge amount
of anxiety and stress after a change in circumstances.
We have all had casework in which applications have
been turned down on technicalities, which we have been
able to challenge through our parliamentary offices.
Families are often forced to make further appeals and
further applications, and to pay again.

EEA and Swiss nationals will soon join the rest of the
world in having to pay visa fees or fees for starting the
journey towards British citizenship. The British Nationality
Act 1981 contains provisions to ensure that no child
with entitlement to register for British citizenship should
have to pay a fee. Subsections (2), (3) and (4) of new
clause 13 are designed to safeguard that Act, in spite of
the Bill. I particularly welcome subsection (2), which
would provide a further safeguard for children who
receive assistance from their local authorities, adding to
our proposals in new clause 58. We will come on to
clause 58, but those provisions seek to provide automatic
settled status for all EEA and Swiss children in care,
and for those entitled to care-leaving support.

With that in mind, we welcome the independent chief
inspector’s report, “An inspection of the policies and
practices of the Home Office’s Borders, Immigration
and Citizenship Systems relating to charging and fees”,
which was presented to the Home Secretary last September.
It set out concerns about the legislative procedure for
citizenship and immigration fees, and it recommended

205 206HOUSE OF COMMONSPublic Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



that the Home Office undertake to provide considerably
more clarity on fee levels, stating that the Government
should:

“Either make public any Policy Equality Statements produced
for ministers or publish separate statements that show clearly
what has been considered when proposing fees levels/increases in
terms of equality and diversity, in particular the social and
welfare impacts on children, families and vulnerable persons.”

New clauses 37 and 38 would require Parliament’s
consent for changes to be made to citizenship fees and
immigration fees respectively. As we have discussed, the
Government are attempting to grant themselves sweeping
Henry VIII powers throughout the Bill; we have rehearsed
that debate several times. We believe it is vital that
parliamentary oversight is at least afforded to these
charges, which will dictate the lives and prosperity of
EEA and Swiss migrants in the UK for years to come.
Ideally, that should be done through parliamentary
legislation rather than through the current framework,
which relies on statutory instruments.

Kevin Foster: I am grateful to the hon. Members for
Cumbernauld, Kilsyth and Kirkintilloch East and for
Argyll and Bute for tabling new clauses 13, 36 and 37,
which provide the Committee with the opportunity to
consider fees charged in respect of applications made
by those who will lose the right of free movement under
the Bill for citizenship, leave to enter or remain in the
United Kingdom, the immigration health surcharge,
the immigration skills charge and sponsorship licences.
I pay tribute to the hon. Gentlemen’s diligence in going
through all the points that they wished to highlight.

It may be helpful to provide some background
information for the Committee. Application fees for
border, immigration and citizenship products and services
have been charged for a number of years, and they play
a vital role in our country’s ability to run a sustainable
system. To put them into context, the current charging
framework across the operation delivered £1.98 billion
of income in the financial year 2018-19. That income
helped to deliver the funding required to run the borders,
immigration and citizenship system, and it substantially
reduces the burden on UK taxpayers, as I am sure
members of the public would rightly expect us to do.

The immigration health charge ensures that temporary
migrants who come to the UK for more than six months
make a fair contribution towards paying for the NHS
services that are available to them during their stay. As
was touched on earlier, income from the charge directly
contributes to the long-term sustainability of our fantastic
health service across our United Kingdom. Certain
groups are already exempt from the requirement to pay
the charge, and others benefit from a discounted rate.

The immigration skills charge is designed to incentivise
employers to invest in training and upskilling the resident
workforce to move away from reliance on the UK’s
immigration system as an alternative to investment in
staff retention, productivity, technology and automation.
Income raised from the charge will be used to address
skills gaps in the UK workforce, and that will be of
benefit to businesses in the long term. Any fees to be
charged are already approved by both Houses of
Parliament.

New clause 13(1) is designed to limit the Secretary of
State’s power to charge a fee for applying for British
citizenship to the cost of processing. That would apply
to anybody who has enjoyed free movement rights at

any point. Imposing such a provision would cut across
the existing statutory framework for fees and would risk
undermining the funding and coherence of the whole
current and future system.

Additionally, making fee provisions that are specific
to certain nationalities as part of the Bill would be
unfair to all users of the border, immigration and
citizenship system, and it could lead the Home Office to
discriminating on the basis of a person’s nationality.
That clearly goes against our policy, although I accept
that part of the rationale for that was to get the new
clause into the scope of the Bill.

Stuart C. McDonald: Yes, that is absolutely the case.
This does not apply even to every EU national exercising
free movement; it applies to EU nationals who have the
right to British citizenship through registration. It is a
very specific subset, to which hugely different considerations
apply; they are not in the same position as folk who
have chosen to turn up and apply through naturalisation.
They have a right, under an Act of Parliament, to
British citizenship.

Kevin Foster: I re-emphasise that having this type of
provision in the Bill would cut across and create a new
precedent. We would be talking about someone whose
right of free movement was removed by the Bill. That
would create incoherence, particularly once we have left
the European Union, with provisions based on rights
from being in the EU—a situation that does not now
exist. We have put in protections that are appropriate
and proportionate.

New clause 13(2) is designed to prevent the Secretary
of State from charging the child of a person who has
exercised free moment rights a fee to register as a British
citizen, if the child is in receipt of local authority
assistance. “Local authority assistance” is too broad a
term and could include those who access a range of
financial and practical support measures offered by
local authorities. For example, a child may receive assistance
from a local authority if they attend day-care facilities
while they are not yet at school. That is quite different
from a child who is looked after and in the care of the
local authority by way of a care order made by a court,
or a voluntary agreement with the parent to accommodate
the child.

It is important to remember that any child, irrespective
of nationality, who is looked after by their local authority
can apply for limited and indefinite leave to remain
without being required to pay application fees, ensuring
that no child in local authority care is unable to access
leave to remain. Although many will choose to pursue
British citizenship, having citizenship, as opposed to an
award of indefinite leave to remain, is not essential for
any individual to work, live, study or access services in
the UK .

Stuart C. McDonald: I urge the Minister not to
pursue that line, which was pursued by a previous Prime
Minister and Home Secretary. No one would say to
anyone in this room, “You don’t really need British
citizenship. Why not just settle for indefinite leave to
remain?” The Minister is missing the point—I am talking
about people who have as much right to British citizenship
as anyone in this room. It is not a substitute to say, “Just
become a migrant in your own home country and apply
for immigration status here.”
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Kevin Foster: I was talking about the logic of our fee
system and the fact that we have exemptions to do with
the status of people who need to access public services.
Traditionally, our position on citizenship is that it is not
something that people need in order to access services. I
re-emphasise the breadth of the provisions in the new
clause—I notice that that was not disputed.

New clause 13(3) would remove fees for the children
of people who have exercised free movement rights to
register as a British citizen where the child or the child’s
parent, guardian or carer is unable to afford any associated
fees. It raises similar points to subsection (1) in respect
of fairness, discrimination and suitable legislative structures
already being in place. Subsection (4) would require the
Secretary of State to take steps to make persons who
have exercised free movement rights aware of their
rights to obtain British citizenship under the British
Nationality Act 1981.

When explaining the rights that are afforded by settled
status obtained via the EU settlement scheme, we make
it clear that they may include a right to apply for British
citizenship, provided that eligibility requirements are
met. Of course, there is no charge for applying to the
EU settlement scheme. Information about becoming a
British citizen is also available in published guidance on
gov.uk, and we are committed to ensuring that information
of this nature is fully accessible for all. I hope that
reassures the Committee that we are taking steps to
make people aware of their rights, and that a statutory
obligation to that effect is therefore unnecessary.

3 pm

To return to my pertinent point on new clause 13, we
already have a legislative structure for application fees,
with long-standing and appropriate checks and balances.
Making any change by way of amendments to the Bill
would therefore undermine the current legal framework
and its purpose of providing the ability to set fees and
exceptions in secondary legislation. It would also reduce
clarity in the fee structure by creating an alternative
statutory mechanism for controlling fees.

I now want to focus on subsection (1) of new clause 36,
the aim of which is to limit the fee that may be charged
by the Secretary of State for leave to enter or remain,
sponsorship licences, the immigration health surcharge
and immigration skills charges to anyone who has enjoyed
free movement rights at any point. As I have already
mentioned in respect of new clause 13, application fees
for border, immigration and citizenship products and
services play a vital role in our country’s ability to run a
sustainable system. Under no circumstances do the
Government want to undermine the future system or
discriminate on the grounds of nationality, which would
almost certainly be the case if we were to accept such
proposals. As we have mentioned before, we have now
left the European Union and free movement rights have
dropped away, so it would be difficult to justify maintaining
exemptions beyond those that we have already granted
in order to guarantee existing rights.

The immigration skills charge serves an important
role by incentivising employers to invest in training and
upskill the resident workforce, reducing reliance on
migrant workers. Any fees that are charged are already
provided for in legislation that has been approved by
both Houses. It is also important to note that the
immigration health surcharge, which ensures that temporary

migrants who come to the UK for more than 6 months
make a fair contribution to our fantastic health service
that is available to them during their stay, is not subject
to an application process. The level of the surcharge,
which is agreed by Parliament, is set by the Department
of Health and Social Care and is based on actual data
on surcharge payers who use the NHS. It is an estimate
of the total NHS cost of treating the average surcharge
payer per year.

Under the new points-based immigration system, all
migrants to the UK who are subject to immigration
control will be treated the same. That includes payment
of the immigration health surcharge. People will be
required to pay the charge if they are staying for temporary
periods of longer than 6 months, unless an exemption
applies. Earlier we discussed the exemptions that are
being created for those who work in the NHS and social
care. Hon. Members will be aware that EEA and Swiss
citizens who are resident in the UK before the end of
the transition period on 31 December 2020 will be
eligible to apply to secure their status under the
EU settlement scheme, and they will have until 30 June
2021 to make their application.

Applications under the EU settlement scheme are not
subject to application fees or the immigration health
surcharge. That was agreed as part of the negotiations
on the withdrawal agreement with the EU, which also
protects the rights of UK nationals in the EU. In
addition, certain groups are already exempt from the
requirement to pay the charge, and others benefit from
a discounted rate. As we touched on earlier, hon. Members
will be aware that the Prime Minister has asked the
Home Office and the Department of Health and Social
Care to exempt NHS and care staff from the charge.
The exemption will apply to relevant applications made
by EEA and Swiss citizens once the new immigration
system is in place.

Making provisions in the Bill that are specific to
certain nationalities would be unfair to all users of the
border, immigration and citizenship system by creating
a two-tier fee system: one tier for members of the EEA,
and one tier for the rest of the world. That is clearly
against our policy intent, and imposing such in this
legislation would cut across the existing statutory
frameworks for fees and risk undermining the coherence
of the future system.

Let me turn to subsection (2) of new clause 36, which
seeks to ensure that the Secretary of State must seek
approval from both Houses of Parliament should they
propose to make changes to the rules under subsection
(1). As I noted in response to new clause 13, we already
have in place a legislative framework that governs
immigration and nationality fees. The hon. Members
who tabled the new clause already have the opportunity
to scrutinise and approve or prevent proposed changes
to immigration and nationality fees. A fees order, which
sets the maximum fee that could ever be charged, is laid
in Parliament and is subject to the affirmative resolution
procedure. Fee levels are then set out in regulations that
are presented to Parliament and are subject to the
negative procedure. The Home Office cannot amend fee
levels without discussion across Whitehall and the approval
of Parliament.

Nothing proposed in these new clauses would add
additional powers or provide further flexibility to the
existing framework. In fact, they would have the opposite
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effect and increase the demand on parliamentary time,
which the introduction of the current structure under
the Immigration Act 2014 aimed to reduce, while
maintaining those key safeguards and opportunities for
scrutiny. I do not think that any Immigration Minister
feels that they have been short of opportunities to be
scrutinised, and the interest in the brief shown by
Members across the House is welcome.

The immigration health charge and the immigration
skills charge are both set and approved by Parliament
through legislation, which is approved by a resolution
of each House. Nothing proposed in new clause 36
would alter the current position or provide additional
parliamentary scrutiny.

Finally, I would like to address new clause 37, the aim
of which is to limit the Secretary of State’s power to
charge a fee for applying for British citizenship to the
cost of processing the application, for anyone who has
enjoyed free movement rights at any point and requires
the Secretary of State to get the approval of both
Houses of Parliament to deviate from this position. The
new clause raises similar points to those raised by new
clauses 13 and 36, on which I have spoken about existing
safeguards and parliamentary scrutiny of the fees charged
by the Home Office, and why we do not agree that
specific fee requirements should be set for certain
nationalities, so I will not reiterate them now.

I hope that our intention to maintain the coherence
of the current and future system, and the fact that
Parliament already has the opportunity to scrutinise
and approve any proposed changes to immigration and
nationality fee levels, the immigration skills charge and
the immigration health charge, reassures the Committee.
Accordingly, for all the reasons I have given, the
Government will not accept the new clauses.

Stuart C. McDonald: I am grateful to the Minister for
his comprehensive explanation, at least in so far as it
related to new clauses 36 and 37. I do not agree with
everything he said about the degree of scrutiny that
MPs can apply on these matters, but he makes a very
detailed case.

On new clause 13, I think that the Minister, probably
for the first time, has not got the point that was being
made. I challenge him to go back and speak to his
officials about what the issue is really about. It is quite a
narrow issue, in some respects, but none the less it is
profound. It relates to kids, in particular—although it
can be adults—who have a right to British citizenship.
That is a small subset of EEA and Swiss nationals.

It is slightly bizarre that it is a Scottish National
party MP who is having to stand up and champion the
cause of British citizenship in this Parliament—I urge
some Conservative Members to make this their cause,
grab some headlines and win the day. These kids deserve
it. They are as entitled to British citizenship as anybody
in this room, and it is totally inappropriate for them to
be priced out of that. I ask Conservative Members to
think again.

I ask the Minister to speak to his officials again.
Under his predecessor, I had the privilege of being able
to take some kids who had been impacted to discuss the
matter, along with some organisations representing them,
and I would love to have that opportunity again. I feel
very strongly about new clause 13 and wish to press it to
a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 7, Noes 8.

Division No. 13]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

O’Hara, Brendan

Owatemi, Taiwo

NOES

Foster, Kevin

Goodwill, rh Mr Robert

Holden, Mr Richard

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

New Clause 14

LEGAL AID FOR EEA AND SWISS NATIONALS

‘(1) The Legal Aid, Sentencing and Punishment of Offenders
Act 2012 is amended in accordance with subsection (2).

(2) In Schedule 1, paragraph 30, after sub-paragraph (d),
insert—

“(e) the Immigration and Social Security Co-ordination
(EU Withdrawal) Act 2020.”’—(Stuart
C. McDonald.)

This new clause would allow individuals to seek legal aid in order to
obtain advice on the right to enter and remain under this Act.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

The Bill, in combination with others that have gone
before, removes from some people the right to be in this
country, and requires them to apply for rights under the
EU settlement scheme. As hon. Members know, I object
to that approach, but I acknowledge that, for the vast
majority of people, it will thankfully be a fairly
straightforward matter and there will be no need for
legal advice. As we have seen, the scheme has reached a
good number of people so far. We have also seen that
these issues can be complicated. It can be complicated
for someone to know whether they are required to apply
or whether they have the right to be here as a UK citizen
or through some form of migration status. For some,
proving the right to be here in order to get settled status
can be tricky, and advice will be needed on the type of
evidence required or whether, for example, an old criminal
conviction brings a risk in applying.

In Scotland, some will be able to get advice and
assistance funding from the Scottish Legal Aid Board
in order to seek some support on these issues, subject to
a means test, but it is not the same in England and
Wales. We have to learn the lessons of history: restrictions
on access to legal aid were a contributing factor to the
Windrush scandal. In itself, it would not cost much
money to allow some basic legal advice to be handed
out to those who need it. I very much hope the Government
will consider this proposal seriously and put right the
absence of legal aid.
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Holly Lynch: We very much support the right to
access to justice for all, and legal aid is an essential
component of that, so we support new clause 14. Cuts
to legal aid have been disastrous for access to justice.
Time and time again, we have seen that it is the most
vulnerable who suffer. Huge swathes of areas of law
were deemed out of scope by the Legal Aid, Sentencing
and Punishment of Offenders Act 2012. Most evidence
now suggests that there have been few or no cost
savings to the Ministry of Justice from taking those
areas of law out of scope, especially in relation to early
advice.

When those representing themselves try to navigate
complex areas of law without representation, cases are
often longer and precarious, and thus more costly to the
taxpayer. Indeed, the Williams review found that
the withdrawal of legal aid contributed significantly to
the problems faced by the Windrush victims. We do not
want anyone else to be in a similar position when free
movement comes to an end. We therefore support new
clause 14.

Kevin Foster: I thank hon. Members for their
contributions. The legal aid scheme is designed to target
legal aid funding at those who need it most. Legal aid is
available for the most serious cases to ensure and maintain
access to justice while delivering value for money for
taxpayers. The Bill itself does not provide a right to
enter or remain for EEA citizens, and the new clause
would bring issues relating to the end of free movement,
such as applications under the EU settlement scheme,
into scope for legal aid.

The EU settlement scheme has deliberately been designed
to be streamlined and user-friendly. The majority of
applicants will be able to apply without the need for
advice from a lawyer. However, we recognise that there
will be some vulnerable individuals who may need support
in using the scheme, and we have put in place safeguards
to ensure that the scheme is accessible to all.

The Government have always been clear that publicly
funded immigration legal advice is available to some
particularly vulnerable individuals. Individuals who are
claiming asylum, those identified as potential victims of
modern slavery or human trafficking, separated migrant
children and victims of domestic violence are eligible
for legal aid funding for immigration legal advice, subject
to statutory means and merits tests.

3.15 pm

Furthermore, legal aid may be available through the
exceptional case funding scheme, subject to the relevant
criteria being met. The Government are working to
simplify the exceptional case funding process and improve
the timeliness of funding decisions, to ensure that those
who need legal aid funding can access it when they
need it.

Given the specific design for EU settlement schemes
to be simple and accessible, evidenced by the sheer
number of applications already made and concluded,
plus legal aid being already available, whether in scope
or via exceptional case funding where the relevant criteria
are met, an attempt to widen the scope of legal aid
funding for certain groups of individuals, as proposed
through the new clause, goes against the spirit and
intention of the legal aid scheme. For these reasons, the
Government cannot accept the new clause.

Stuart C. McDonald: I am grateful to the Minister for
his explanation. By reassuring us how simple the scheme
is, which it is for the vast majority of people, he also
makes the case that this will not cost a great deal of
money. Only a very small number of people will require
legal advice, but there will be some significant issues
that they will need to work through. This is fundamentally
about the rule of law, which the Westminster Parliament
has lost sight of in relation to how important legal aid
is. For that reason, I will stick to my guns and press the
new clause to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 7, Noes 8.

Division No. 14]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

O’Hara, Brendan

Owatemi, Taiwo

NOES

Foster, Kevin

Goodwill, rh Mr Robert

Holden, Mr Richard

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

New Clause 15

ILLEGAL WORKING: EEA AND SWISS NATIONALS

‘Section 24B of the Immigration Act 1971 does not apply to
any work undertaken by an EEA or Swiss nationals.’—(Stuart
C. McDonald.)

This new clause would limit the offence of illegal working so that it did
not apply to EEA or Swiss nationals.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

Illegal work was made a crime in its own right in the
Immigration Act 2016. Lots of groups and MPs raised
concerns at the time about the negative implications
that would have, compared with any benefit it might
bring. I think it is important always to revisit changes
that this Parliament makes and to push the Government
to explain what impact they really had.

I look forward to hearing from the Minister about
the impact of that legislation. How many prosecutions
have there been? What were the results of those
prosecutions? What sorts of sentences were handed
down? When the Government or law enforcement took
that approach—the other side of the coin—what action
was taken against those employers who were found to
be employing people illegally?

As the Minister will be aware, at the time that legislation
was introduced, all sorts of concerns were raised about
the fact that it would strengthen the hand of exploitative
employers, who would be able to have greater control
over undocumented workers, essentially by having the
knowledge that these individuals were committing a
crime by undertaking that work and making it much
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less likely that they would even consider, never mind
actually report to the authorities, the abuse and exploitation
that they were suffering.

The offence applies to any migrant found to be
working while they do not have valid legal status granting
them leave to be in the UK, or when visa conditions ban
them from working, such as in the case of asylum
seekers, or if they work hours beyond those permitted
by their visa, as may be the case for students. The
penalty includes a maximum custodial sentence of
six months and a fine at the statutory maximum. It also
allows any wages paid to an illegal worker to be seized
as the proceeds of crime.

The concerns raised in 2016 were that undocumented
migrants in the UK forbidden from working illegally
are forced to rely on illegal work, on charity and on the
support of friends or family members, which can lead
to situations of abuse and dependency, as well as instances
of survival sex, for example, and destitution, homelessness
and starvation. Often, agents who find work for
undocumented migrants also run overcrowded, slum-like
accommodation for the workers, keeping them isolated
and cheaply accommodated.

Undocumented migrants who find work despite the
prohibition are forced to look for work among some of
the most unscrupulous and exploitative of employers.
They are often underpaid or unpaid, forced to work
extremely long hours, denied all workplace health and
safety protections and threatened with being reported if
they complain. As much of the work can be carried out
cash in hand, the state sees none of the tax benefit
either.

There are huge concerns here about modern slavery. I
am grateful to the Catholic Bishops’ Conference on
migration for its briefing, which states:

“Those perpetrating the horrors of modern slavery will seek
every chance to take advantage of new migration policies. The
government has a responsibility to ensure that proper safeguards
are in place… the fear of prosecution currently deters people
from escaping abusive employment practices or presenting themselves
to the police. One particularly important step towards protecting
people from exploitation would therefore be to repeal the offence
of illegal working, so that no victim is at risk of being punished.”

Will the Government explain how this measure has
helped in any way with what they want to achieve, and
what steps they have taken to assess all the negative
implications that we have been warning about and to
militate against them?

Holly Lynch: We have one or two unanswered questions
on how the new clause would work in practice. We want
to ensure that we have done all our due diligence before
lending it our support. We may well come back to this
on Report.

The new clause gives us the opportunity to say to the
Minister that we are incredibly concerned that there are
people who, when free movement ends—innocent, ordinary,
decent, hard-working people—for the whole raft of
reasons that we have already been through in the
Committee, may find that they have missed the deadline.
They have then not only got a precarious migration
status, but could, if they continue to wait, find themselves
in the criminal justice system and criminalised. We need
to address the issue now.

One example that we have mentioned is that which
the BMA raised with me. Its doctors, on the frontline of
fighting coronavirus, will potentially leave applying to

the EU settlement scheme to the last minute for that
reason. If they continue to work as a doctor, would they
be criminalised if they had not done their due diligence
in making sure they have their applications in, but were
continuing to work in our NHS? Will the Minister
reassure us that nobody will be criminalised and in our
criminal justice system who absolutely does not belong
there when free movement comes to an end at the end of
this year?

Kevin Foster: To respond to my shadow, the hon.
Member for Halifax, as we touched on at some length
earlier, there would be grounds for reasonable excuse as
to why someone had filed a late application. We will set
out the criteria; it will not be an exhaustive list, because
it would be impossible to come up with an exhaustive
list of things that would be reasonable in many individual
circumstances.

It is worth noting that the scheme has now been open
for more than a year. The first group who started to
apply to it were NHS workers, and there has been some
very welcome work by NHS trusts and employers to
make sure their employees are aware of it. For those
very skilled people working in our NHS, it is worth
remembering that what we are talking about is using an
app on their phone with chip checker technology—it is
a relatively simple and appropriate process. Certainly,
any enforcement will be proportionate throughout the
system, as people would expect.

New clause 15 intends to exclude all EEA citizens
from the criminal offence of working illegally created
by the Immigration Act 2016, as stated by the hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East. I am grateful to him for the opportunity to debate
this important topic. Again, as he would expect me to
say, the amendment is at odds with our commitment to
introduce a single global migration system. I accept that
he wants to pick the issue up in the scope of the Bill, but
that is a core reason why the Government believe it is
right for us to have a single system.

Under the new system, everyone will be required to
obtain the correct immigration status, and we will clearly
distinguish between those who are here lawfully and
those who are not, regardless of where their passport is
from. Working illegally is a key driver of illegal migration
and we are determined to tackle it. Illegal working
results in businesses that do not play by the rules
undercutting legitimate businesses that do. It encourages
people to break our immigration laws, leaving people
vulnerable to exploitation, and means that they are paid
under the legal minimum wage.

The offence of illegal working applies if an individual
works in the UK when they are or have reasonable
cause to believe that they are disqualified from working
because of their immigration status. The new rules will
be clear and will set out what is expected of people as
well as their entitlement. Any person who wants to
work in the UK will need to have the correct status
before starting a job.

EEA citizens with EU settlement scheme status will
continue to enjoy the right to work and access the same
services as they do now. As I have already said, we will
continue to encourage applications to the EU settlement
scheme before the deadline, and will implement the new
points-based system that treats EEA and non-EEA
citizens equally.
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The new clause would discriminate in favour of EEA
citizens, which is not justifiable after we have left the
European Union. I appreciate the hon. Gentleman’s
principled position in the provisions. I have touched on
the provisions that are implemented proportionately,
where they are applied. There is enforcement, particularly
against employers who seek to exploit people. I hope
that, in the light of those points, he will withdraw the
clause, because it is not one that the Government can
support.

Stuart C. McDonald: I am grateful to hon. Members
for discussing the subject, but I do not think we really
got into the meat of it. I do not think that only EEA
nationals should be exempt from the criminal offence of
illegal working; there are good grounds for getting rid
of it altogether. I wanted to find out whether the
Government have done any analysis about how it has
helped in any way and, in contrast, about the unintended
consequences, such as making exploitation more serious
and more significant. We will perhaps return to some of
those issues when we debate other aspects of the hostile
environment later. I might write to the Minister to try to
press again for answers to some of the questions that I
raised at the outset. In the meantime, I beg to ask leave
to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 16

IMMIGRATION RULES ADVISORY COMMITTEE FOR

IMMIGRATION RULES FOR EEA AND SWISS NATIONALS

‘(1) The Secretary of State must establish an Immigration
Rules Advisory Committee to consider relevant Immigration
Rules.

(2) In this section “relevant Immigration Rules” mean
Immigration Rules that apply to persons whose right of free
movement is ended by section 1 and schedule 1 of this Act.

(3) The function of the Immigration Rules Advisory
Committee shall be to give advice and assistance to the Secretary
of State in connection with the discharge of his functions under
this Act and in particular in relation to the making of relevant
Immigration Rules.

(4) The constitution of the Immigration Rules Advisory
Committee shall be set out in regulations.

(5) The Secretary of State shall furnish the Immigration Rules
Advisory Committee with such information as the Committee
may reasonably require for the proper discharge of its functions.

(6) No relevant Immigration Rules may be made by the
Secretary of State, until the Immigration Rules Advisory
Committee is established.’—(Stuart C. McDonald.)

This new clause would require an advisory committee to be established
in order to provide advice on immigration rules for EEA and Swiss
nationals.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 30—Procedures for amending Immigration
Rules—

‘(1) The Immigration Act 1971 is amended in accordance with
subsection 2.

(2) After section 3(2) insert—

“(2A) Any statement of the rules, or of any changes to the
rules, which affect the rights and obligations of
persons who will lose their right of freedom of
movement under the provisions of the Immigration
and Social Security Co-Ordination (EU Withdrawal)
Act may not be made or have effect unless the
Secretary of State has complied with subsections
(2B) to (2F) below.

(2B) If the Secretary of State proposes to make changes to
the rules under subsection (2A) above, the Secretary
of State must lay before Parliament a document
that—

(a) explains the proposal; and

(b) sets it out in the form of a draft order.

(2C) During the period of 60 days beginning with the day
on which the document was laid under subsection
(2B) (the “60-day period”), the Secretary of State
may not lay before Parliament a draft order to give
effect to the proposal (with or without modification).

(2D) In preparing a draft order under section (2A) above,
the Secretary of State must have regard to any of the
following that are made with regard to the draft
order during the 60-day period—

(a) any representations; and

(b) any recommendations of a committee of either
House of Parliament charged with reporting on
the draft order.

(2E) When laying before Parliament a draft order to give
effect to the proposal (with or without modifications),
the Secretary of State must also lay a document that
explains any changes made to the proposal contained
in the document under subsection (2B).

(2F) In calculating the 60-day period, no account is to be
taken of any time during which Parliament is
dissolved or prorogued or during which either House
is not adjourned for more than 4 days.”’

This new clause would amend the Immigration Act 1971 to ensure that
any changes to the UK’s Immigration Rules which affect EEA or Swiss
nationals must be made under the super affirmative procedure.

New clause 31—Powers to make immigration rules on
specific topics—

‘(1) Powers to make Immigration Rules in relation to certain
persons who have lost free movement rights under section 1 and
schedule 1 must be exercised only by the relevant Secretary of
State as set out in subsection (2).

(2) For the purposes of (1), the “relevant Secretary of State” is
as follows—

(a) if the rules relate to students, or to family members, the
Secretary of State for Education,

(b) if the rules relate to investors, workers, or the
self-employed, the Secretary of State for Business,
Energy and Industrial Strategy.’

Stuart C. McDonald: New clause 16 is about how we
make immigration rules. I would like to know how
many hon. Members present have ever looked at the
immigration rules, at least directly for any considerable
period of time, because they would drive anyone round
the bend, frankly. I am not looking for raised hands but
I make the point because they are vital, but we never
really have an opportunity to debate their context in
any holistic way or to suggest amendments to them.

Instead, hundreds of amendments to the rules are
tabled each year and we barely get a look in. They
contain fundamental questions about family, workers,
education, business and how we run our economy, yet
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the Home Office keeps all of those—essentially legislation-
making powers—to itself. If we look at immigration
rules and immigration statutes, we find that they can be
incredibly technical. Hence, we have recently seen the
Law Society tasked with the job of trying to simplify
them—work that will be incredibly challenging but is
nevertheless essential. It is for these reasons that I have
proposed new clauses 16 and 30, to change the way the
rule making is done in this country, to help MPs to
understand immigration law and the changes that have
been made and to give them a say in what those rules are.

Last week we heard Jill Rutter from British Future
refer to the work done by the Social Security Advisory
Committee in providing analysis that aids MPs’
understanding of changes that have been made to social
security law and flagging up things that perhaps require
greater scrutiny and debate. She supported the idea of
something similar operating in the field of immigration.
That is why I have tabled new clause 16, as I think I did
last year as well. In a similar way, a committee would
analyse what the Government are doing and their proposals
for changing immigration rules; it would flag up any
concerns it might have and allow MPs to decide what
further steps were required by way of scrutiny or challenging
the Government on the proposals.

3.30 pm

New clause 30 would allow us a debate and vote on
immigration rules. I am not wedded to any particular
procedure for how that happens, and I am sure the
Immigration Minister will make points about how he
needs to have the ability to act quickly and with a
degree of flexibility in certain circumstances. By all
means, we can build that into the procedures, but what I
am saying is that at least a couple of times a year, we in
this place should have the opportunity to look holistically
at what the immigration rules are and the changes that
have been made by the Government, and to have some
say on the direction of travel.

I tabled new clause 31 to flag up the slightly more
controversial idea that we perhaps need to go further.
We need to start thinking about whether immigration
policy making should be the sole preserve of the Home
Office, because time after time it has got itself into a
terrible mess. It is not that long ago that John Reid, the
former Home Secretary, declared it “not fit for purpose”,
and not long afterwards the right hon. Member for
Maidenhead (Mrs May) did exactly the same thing.
Both episodes prompted significant reorganisations, yet
here we are with the Home Office again in significant
trouble because of the Windrush fiasco and under
investigation by the Equalities and Human Rights
Commission. That reminds me that, during the Windrush
fiasco, I think it was Amber Rudd who said that the
Home Office had lost sight of the individual in all this.

That is really the nub of the matter. The Home Office
tends to see migrants only as migrants and nothing
more; it seems to be driven only by migration policy,
and it does not seem to fully consider the significance of
what migration does for the economy, for education, for
families, for communities, for employers and for public
services. Time and again, I speak to stakeholders in
agriculture or food who say, “Well, we wanted to engage
with the Home Office but we were referred to the
Department for Environment, Food and Rural Affairs,”
or universities that want to engage with Home Office
but are told to speak to the Department for Education.

My view on education is that if the policy around
student visas and post-study work was in the hands of
the Department for Education, there is no doubt that
the post-study work visa would never have been abolished
in the first place, and it would have been reinstated
years ago. Yet we are still here waiting for the Home
Office to get its finger out and put that back in place. I
also have little doubt that, were our transition to a new
visa system being handled by the Department for Business,
Energy and Industrial Strategy, it would not be foisting
red tape and expense on small and medium-sized enterprises
in double-quick time right at the height of a public
health or economic crisis.

I could go on, but I think hon. Members get the
point. Indeed, when I visited Dublin I was struck by the
fact that there was no congregation of immigration
powers in just one Department; it was the Business
Department, for example, that designed work visa policy.
That seems a sensible idea to me, and one that is at least
worth exploring.

Kevin Foster: I am once again grateful to the hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East, and to others, for providing a further opportunity
to discuss parliamentary scrutiny of the immigration
rules and the powers to make them. Parliamentary
scrutiny is an important issue, and one that I am aware
members of the Committee are rightly very interested
in. I will therefore take each new clause in turn.

I will first address new clause 31—I think I can
respond pretty swiftly to this one. The UK Government
work on the basis of collective responsibility. All policies
are collectively agreed and reflect the views of all parts
of Government. I may be the Minister for Future
Borders and Immigration, and I have the good fortune
to speak for the Government on matters connected with
our new immigration arrangements, but I can assure the
Committee that the policies I put forward are the policies
of the entire Government, which were endorsed in
December’s general election by the British people. No
other Minister standing in this spot would advocate any
different policies.

The notion of collective agreement and collective
responsibility has long been a feature of the way this
country is governed, which is why legislation confers
powers on “the Secretary of State”generically. Incidentally,
this approach also has the benefit of future-proofing
our legislation in the event of machinery of Government
changes.

I have the utmost respect for my right hon. Friends
the Secretaries of State for Education and for Business,
Energy and Industrial Strategy; both are doing excellent
work in their posts and we are lucky to have them. But
let me be very clear: were they to make immigration
rules, they would be no different from those that my
right hon. Friend the Home Secretary will be making,
because this is a single united Government with a clear
policy on these matters.

Our policies were put before and endorsed by the
electorate, more detail was set out in a policy statement
endorsed by the entire Government, and they represent
the settled view of the Government as a whole. New
clause 31 would therefore add nothing to the Bill.
Having heard the explanation of how the Government
system works, I hope the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East will withdraw it.
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New clause 16 would require the Home Secretary to
establish an immigration rules advisory committee to
provide advice and assistance on any immigration rules
relating to EEA citizens once free movement to the UK
has ended as a result of this Bill. I have said previously
that our new points-based system will be set out in the
immigration rules. Those rules will be subject to
parliamentary scrutiny in the usual way. The new clause
seeks to add an additional layer of scrutiny, and will
prevent the Home Secretary from making any immigration
rules before an advisory committee is established by
regulation. There is no justification for establishing a
statutory advisory body to advise specifically on the
rights of EEA citizens, who will be treated as other
EEA citizens under the future immigration system.

Mr Goodwill: Does my hon. Friend agree that the
Migration Advisory Committee carries out much of the
work already? New clause 32 is specifically covered by
the MAC.

Kevin Foster: I thank my right hon. Friend for his
intervention. I will come on to new clause 32, which is
about an annual report on the labour market, in a
moment. We are freeing up the MAC to consider matters
of interest to it and to provide recommendations on
policies, although I expect it will be more nuanced when
we come to reports on the labour market overall. That is
more to do with the Department for Work and Pensions.
We want a coherent strategy where migration is a part
of that. We did not want to set it out purely in relation
to EEA nationals.

Kate Green (Stretford and Urmston) (Lab): The difference
between the MAC, which, as the Minister rightly says, is
interested in labour market trends and developments,
and the Social Security Advisory Committee, which the
hon. Member for Cumbernauld, Kilsyth and Kirkintilloch
East set up as an analogy for the Minister to consider, is
that the SSAC looks specifically at the implementation
of secondary legislation and advises on new regulations
that the Government might introduce. Given the extent
of immigration policy introduced in immigration rules,
I would suggest that the MAC is not actually set up, and
is not even likely to be set up in future, to provide advice
to the House on those matters.

Kevin Foster: The hon. Lady makes a not unreasonable
point. The MAC gives advice on general policies on
immigration. For example, it came up with what
occupations should be on the shortage occupation list.
It does not necessarily draft the legislation. However,
the core of what we are driving at is there. I will
continue with my speech because there have been significant
changes in relation to simplification since an identical
Bill was considered in the previous Parliament.
Fundamentally, creating a statutory advisory body would
simply delay the Government from introducing new
consolidated and simplified rules by 1 January 2021,
which could cause considerable confusion and ambiguity
about which rules apply to EEA citizens once free
movement ends.

In any event, the new clause is unnecessary. The Law
Commission, in its consultation paper on simplification
of the immigration rules, published in January 2019,
asked whether an informal consultation or review of

the drafting of immigration rules would help to reduce
complexity. In its final report, published in January 2020,
the Law Commission recommended that the Home
Office should convene at regular intervals a committee
to review the drafting of the rules in line with the
principles recommended by the Law Commission. That
is the more nuanced point that the hon. Member for
Stretford and Urmston referred to. On 25 March the
Government published our response to the Law
Commission report and recommendations, and we accepted
that recommendation. We included in our response the
terms of reference for and membership of the simplification
of the rules review committee. To be clear, this covers
the whole ambit of the rules, not just those as they
relate to EEA nationals.

The committee is, as recommended by the Law
Commission, made up of Home Office civil servants,
immigration practitioners and organisations representative
of non-expert users of the rules, including those representing
vulnerable applicants such as children. The review
committee meets monthly to advise on the Home Office’s
proposals to draft simpler rules and accompanying
guidance and how they can be made more accessible
online.

I hope that, as we have already established a review
committee and its terms of reference and membership
are transparent, that will give the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East the
confidence to withdraw new clause 16.

New clause 30 seeks to introduce the super-affirmative
procedure for immigration rules. Typically, that procedure
is used only for deregulatory orders that amend or
repeal primary legislation, such as legislative reform
orders or public bodies orders, or remedial orders under
the Human Rights Act. In those circumstances, it is
right that the highest level of scrutiny should be applied,
but it is not appropriate to apply the same procedure in
respect of changes to immigration rules, which obviously
are not, and cannot amend, primary legislation.

Under the current, well-established procedure, the
Government are able to update the immigration rules in
a responsive way, to ensure that we have an immigration
system that meets the UK’s needs, commands the confidence
of the public and reflects the wider economic, social
and political context in the UK at any time. Requiring a
minimum 60-day standstill period—that would be a
minimum, because if, for example, changes were laid in
late June, the period would not expire until late October—
would severely hamper our ability to make timely and
effective changes to the rules to respond to emerging
situations.

Mr Richard Holden (North West Durham) (Con): In
evidence at the start of Committee proceedings, we
heard from Mr McTague from the Federation of Small
Businesses, who picked up this point. He said:

“I think the fact that the Home Secretary is in a position to
vary it and respond to changes in market conditions is better than
if…we had to go through some sort of legislative process”.––[Official
Report, Immigration and Social Security Co-ordination (EU
Withdrawal) Public Bill Committee, 9 June 2020; c. 14, Q28.]

That is exactly the point that we are trying to get at.
Changes are much better if they are in the hands of the
Home Secretary, who can then address Parliament on
them, rather than having to go through statutory changes
like this.
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Kevin Foster: I thank my hon. Friend for reminding
us of the evidence that was given. The core of the
matter is that our immigration rules need to remain
flexible to respond to emerging situations. For example,
if the conditions around visas were in primary legislation,
we would have to be putting through Acts of Parliament
to alter and extend visas in relation to the current
covid-19 situation, which none of us would feel was a
sensible way of handling that type of thing. In addition,
this process has been established for a very long time.
Parliament, rightly, can oversee the immigration rules,
but they can be flexible and adapt. To be clear, putting
forward, effectively, an immigration rules change could
not, for example, alter the provisions that we have on
Irish citizens in this Bill and in the primary legislation.

Kate Green: I just want to make sure that I have
understood correctly—I may not have—what the Minister
is saying and the provisions of the Bill. I understood
him to say that the super-affirmative procedure is
appropriate only in circumstances that include amending
primary legislation, but is it not the case that the provisions
of this Bill give the Government, in some circumstances,
the opportunity to do that?

Kevin Foster: They do, subject to the affirmative
procedure, but that is—as we discussed under previous
clauses and particularly in the clause 4 debate—for
specified purposes. The measure does not just give us an
unending power.

We could not, for example, change our international
obligations and some other areas via this method, the
use of which relates to the narrower areas of the Bill. It
is not a carte blanche to change all primary law that
affects immigration law, but applies where it is consequential
to the purposes of the Bill.

3.45 pm

I hope that those explanations have been of interest. I
also hope that the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East will be genuinely pleased
with the progress that we have made on the simplification
agenda since the last Parliament—in which he discussed
a very similar Bill—and with the establishment of the
committee, which includes a range of stakeholders who
welcome the opportunity to be involved in this work to
reduce what I think we can all agree, as he touched on,
has not been the most simple form of rule that we have
created. We will get to a point where we can deliver a
more concise level with which it is easier to engage.

Stuart C. McDonald: I am grateful to the Minister for
his response. New clause 31 was simply an opportunity
to flag up the idea that we perhaps need to ensure that
we look at immigration policy with a slightly broader
perspective than simple numbers. The Minister protests
perhaps slightly too much about collective responsibility
and the idea that other Departments would have come
to the same decisions as the Home Office in relation to
certain policies, but I will leave that there.

I anticipated in my remarks about new clause 30 that
the Minister would speak about the need for flexibility
and the ability to act quickly. I am not calling for
immigration rules in Acts of Parliament or anything
like that; I am just saying that anyone who follows this
area of policy closely over time knows that, in essence,
Parliament has no realistic role in it whatsoever, and

that has to change. It will not be changed by the Bill,
but it is something that we should think about in the
longer term.

On new clause 16, I absolutely agree with the Minister
and totally welcome the ongoing work to simplify the
immigration rules; the proof will be in the pudding.
That is not an easy task, and I do not envy the folk who
are undertaking it, but I wish them the very best of
luck. However, new clause 16 is not just about simplifying
what is already there, but about understanding the
changes that the Government propose as we go along
and providing detailed advice to help us in our scrutiny
role. As some witnesses said last week, it is every bit as
appropriate to do that in this sphere of policy as it is
with social security, between which pretty good parallels
can be drawn. I insist on pressing new clause 16 to
a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 7, Noes 8.

Division No. 15]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

O’Hara, Brendan

Owatemi, Taiwo

NOES

Foster, Kevin

Goodwill, rh Mr Robert

Holden, Mr Richard

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Ross, Douglas

Sambrook, Gary

Question accordingly negatived.

New Clause 19

EU SETTLEMENT SCHEME: PHYSICAL DOCUMENTED

PROOF

‘(1) The Secretary of State must make provision to ensure that
EEA and Swiss nationals and their families who are granted
settled status and pre-settled status receive proof of that status.

(2) The Secretary of State must issue a paper certificate
confirming pre-settled status or settled status.

(3) No fee may be charged for issuing a paper certificate under
this section.”—(Holly Lynch.)

This new clause seeks to provide physical proof of settled and
pre-settled status to those who make a successful application through
the scheme, providing physical evidence of their migration status.

Brought up, and read the First time.

Holly Lynch: I beg to move, That the clause be read a
Second time.

The new clause stands in my name and those of the
shadow Home Secretary and my Committee colleagues.
The new clause offers a sensible method to help to
safeguard the rights of all EEA and Swiss nationals
who are registered through the European Union settlement
scheme by providing them with physical proof of that
registration. We have already discussed some of these
issues under new clause 25.

In the largest survey of EU citizens’ experiences of
the EUSS, which was carried out by the3million,
89% expressed unhappiness about the lack of physical
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proof of their status. Simple physical proof would
provide citizens with the type of reassurance that is
offered only by something that can be held in the hand.
Although in principle we largely support the aspiration
to move toward a much more digital immigration system,
we have already pointed out to the Committee time and
again that, as the hostile environment persists, in the
shameful shadow of the Windrush scandal, confidence
in the system is at an all-time low.

The Home Office works through banks and landlords,
and across Departments, actively to query a citizen’s
immigration status. To have physical paperwork to hand,
in order to put to bed any doubts about a person’s
status quickly and confidently, would be a welcome
addition to an e-visa.

There are also inherent IT risks when relying on
purely digital proof for immigration status. The truth is
that the Government cannot completely rule out the
possibility of an irretrievable data loss or, even worse,
the hacking of a data system. It is less than two years
since the so-called WannaCry cyber-attack caused havoc
for the IT systems of the NHS, locking users out of
personal computers and resulting in 19,000 cancelled
appointments. It transpired that the systems that the
NHS used included Windows XP, which at the time was
already a 17 year-old operating system and so was
vulnerable to such interference. It does not bear thinking
about, but in a nightmare scenario where such hacking
or corruption affected the Home Office, a potential loss
of data, or even the inability to access the data for a
period of time, could have devastating consequences for
those at the mercy of the hostile environment.

As stated by Luke Piper on behalf of the3million in
last week’s evidence session, to trial a new digital-only
scheme on over 3 million people is quite a gamble, and
currently no other group in the UK is managed in this
way. We share the concerns of the House of Lords
European Union Committee, which were mentioned by
Luke Piper in his evidence to this Committee. He said:

“The House of Lords European Union Committee made the
point that there are real worries that those without physical proof
will face similar problems to those faced by the Windrush generation;
there is a risk that they will face discrimination because they do
not have physical proof of their status.”––[Official Report, Immigration
and Social Security Co-ordination Public Bill Committee, 9 June
2020; c. 61.]

There are day-to-day practical complications that
will be inflicted upon those in the EUSS who do not
have physical proof of their status. For example, the
Residential Landlords Association has repeatedly called
for some form of physical proof to assist its members in
both adhering to the law and avoiding discriminatory
practices.

The Joint Council for the Welfare of Immigrants
carried out research on the right-to-rent scheme in
2017. Out of 150 emails from migrants requesting that
landlords check their identity online, 85% received no
response. Only 12% of inquiries received a response
that might invite a follow-up, such as a phone call or a
viewing. Only three responses explicitly stated that the
landlord was willing to conduct an online check. A
migrant with documentation received a response rate of
roughly 50%. Although there are still indications that
renting migrants face unacceptable barriers, that is at
least a marked improvement on the previous situation.

The fear is that the lack of physical proof will also act
as an impediment for EU citizens applying for jobs.
Millions of people work in the gig economy, which is
characterised by short-term contracts and freelance work.
We have already referred to the work of the Institute for
Public Policy Research, which recently used data from
the labour force survey in a report that found migrants
are more likely to be working in industries or sectors,
such as accommodation and food services, that have
around 9% of EU workers. Facing competition from
British citizens, who can prove their right to work by
showing a passport, should that be required, and from
non-EEA citizens, who can prove their right to work by
showing their physical residence card, EU citizens have
to go through the complicated hassle of a nine-step
online process and then ask their potential employer to
go through a 10-step process. It is inevitable that many
employers will not have the desire or the time to complete
such an arduous process, and as a result the employment
prospects of those registered in the EUSS could potentially
suffer.

Those are just a few examples of how a lack of physical
proof could affect those who have pre-settled or settled
status through the EUSS but exclusively digital confirmation
of that status. The inconveniences and delay that could
result threaten to permeate through daily life for millions
of people, yet that could so easily be remedied by the
Government with a degree of physical proof.

I want to take the Minister back to something he said
during last week’s evidence session, when he put a
question to the Children’s Society on the issue of granting
automatic status to children in care and care leavers,
which we will come to later. He said to Lucy Leon, the
immigration policy and practice adviser for the Children’s
Society:

“You talked about automatic status—granting something under
a piece of legislation to someone. Under your suggested system,
how, in decades to come, would an adult evidence the status that
they were granted as a child?”

As it took several attempts for the question to be heard,
due to the terrible sound quality, the Minister, in his
second attempt, repeated:

“If they had to evidence their status many years later, how
would they do it? How would they be able to define their status…?”––
[Official Report, Immigration and Social Security Co-ordination
(EU Withdrawal) Public Bill Committee, 9 June 2020; cs. 64-65.]

The Minister put a very good question. In the scenario
that he described, he said that if status was granted by
the Home Office, how would it then be evidence? We
must acknowledge that the granting of a status only
solves half the problem. The ability to prove that status
is the other half of the problem.

On this issue, I am inclined to agree entirely with the
Minister. I politely remind him that he proposes a
problem, but he is the architect of the solution to this
issue. He can overcome our own reservations by granting
the physical proof to his own satisfaction, however he
sees fit to do so. The Government should ensure that
their systems automatically issue physical proof on
granting status to someone, and they should allow the
millions of people on the EUSS the certainty and
convenience of physical proof of status.

Kevin Foster: It is a pleasure to talk about the new
clause and to hear that my shadow agrees with me on
some issues, but we slightly disagree on how best to
evidence things. I accept that the new clause is well
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intentioned, but it may help if I explain first that we
email everyone granted status under the scheme a PDF
document, which they can print and retain for their
own records as confirmation of their status and for
future reference, as they may wish.

Like many other countries, we are moving away from
issuing physical documents to be used as evidence of a
person’s immigration status and their entitlement to
work and access benefits and services, and towards a
system that enables direct checks through online sharing
of status by the individual or via system-to-system
checks. Our border and immigration system will become
digital by default for all migrants, and we intend over
time to replace physical and paper-based products with
secure online access to immigration status information,
which the migrant can share with prospective employers,
landlords and service providers.

New clause 19 is unnecessary, as we are already
legally required to issue everyone granted status under
the EU settlement scheme with a formal written notification
of their immigration status in the United Kingdom.
The notification also includes information about how
they can access and share their immigration status
information online, and about where they can find help
to do so if needed. However, it is important that we do
not return to relying on insecure paper documents,
which can be lost, damaged or stolen, to evidence
immigration status and entitlements.

The use of digital technology is now a well-established
mechanism that people use when banking and shopping.
Employers, landlords and service providers are likely to
be concerned by any decision to issue what is specified
as an insecure physical document, such as a paper
certificate. They would also see it as an undesirable
retrograde step that places additional administrative
burdens on them to ensure that their staff are aware of
the characteristics of a certificate, which might be some
years old, and what it means. It would also be very
susceptible to forgery and being tampered with, which
could actually make it more difficult for EEA citizens,
employers and others to determine genuine entitlement.
We cannot allow that to happen.

Mr Goodwill: Does the Minister agree that some of
the identity documents issued in places such as Greece
and Italy are very insecure because they do not contain
biometric data? That is an example of why a paper
document would not be secure.

Kevin Foster: My right hon. Friend hits the nail on
the head, and that is particularly true in an era of
modern computing, scanning and high-quality printers
available at home. We used to rely on paper documents
as standard across society—for example, driving licences.
To be fair, the previous Labour Administration moved
away from having a paper driving licence that nowadays
could probably be easily printed on most printers at
home, and towards a plastic version. As we now move
on, most people do checks digitally—for example, how
many of us have a physical MOT certificate? It is done
via an online system, which allows people to check
easily. It is even possible to check online whether a car
has an MOT before buying it, rather than having to
look for a paper certificate.

We all know about the issues there used to be with
paper MOT certificates, with blank books being quite
valuable. That is why we have started to move towards

digital status, which is more secure. It is, of course,
retained by the Home Office for many years and allows
that access. Again, we touch on some of the lessons
learned from the Windrush review. Part of this is about
having up-to-date and easier ways to access information,
rather than relying on people to recognise documents
that could have been issued some decades before. It is
better that we have secure digital status that can be
easily shared as technology advances and people move
forward. That is right, but we are still already obliged to
send a PDF confirmation so that if someone wants to
print something out and keep it for their records, they can.

4 pm

Holly Lynch: I just stress the point that we are not
talking about an either/or approach to digital confirmation
and physical proof. I am open to the taking of physical
proof, and whatever format the Minister is most comfortable
with. However, we are not talking about a system where
someone relies exclusively on physical proof. Something
will be issued in addition to digital status. Does the
Minister accept that that would address the anxieties
felt by the 3 million and more?

Kevin Foster: Again, I appreciate the points that are
being made, but a secure, easy-to-share digital status
does what it says on the tin. More and more countries
are heading towards that, and we have seen it in other
areas of life. To be clear, the new clause specifies a paper
certificate as the preferred means. I do not think that
something like that adds to something that is easily
shareable—and easy to update, in relation to changing
passport, or in other areas. That is why we have taken
this approach and why we are clear that it is what we
want migration status to move towards more generally.
I do not think that printing out paper certificates, and
having that as an either/or, is the best place to be
headed, in trying to prove status. It is better that there
should be a clear process and that landlords and employers
should know the process that they need to engage with
when employing EEA citizens beyond the end of the
transition period.

As a transition measure, employers, landlords and
public service providers will continue to be able to
accept the passports and national identity cards of
EEA citizens until 30 June 2021—the same day as the
deadline for applying to the EU settlement scheme.
After that date, EEA citizens with status under the EU
settlement scheme will need to share their immigration
status online to prove their rights and entitlements in
the UK. Alongside that, in future, when an individual
accesses public services such as benefits or healthcare,
the Home Office will be able to confirm their status to
the service provider automatically through system-to-system
checks, at the point at which the person seeks to access
the service. Their non-EEA family members will also
continue to be able to use their biometric residence card
until we have completed the roll-out of digital services
online.

Eventually, all migrants to the UK—not just from
the EEA but from the rest of the world—will have an
immigration status that can be accessed and shared
online. Having to rely on a document to prove immigration
status will be seen as old-fashioned and vulnerable to
abuse. By contrast, new clause 19 would impede our
ability to encourage migrants to access and share their
immigration status securely online, creating confidence
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that it is the appropriate process, and giving confidence
to those who engage with it. I hope that, with the
assurances that I have given, the hon. Lady will feel able
to withdraw the new clause.

Holly Lynch: I am grateful to the Minister for his
explanation of why he rejects the new clause. I stress
again the vulnerability that people feel in the shadow of
Windrush, when they do not have something they can
physically hold in their hand, to give an assurance of
their immigration status. There is great support for the
physical proof approach in the House of Lords and I
suspect that we have not necessarily seen the end of the
issue, but I do not want to divide the Committee at this
time and I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 21

ANNUAL REVIEW: IMPACT ON HEALTH CARE AND SOCIAL

CARE SECTOR

‘(1) The Secretary of State must commission an annual report
from the Migration Advisory Committee on the impact of the
provisions of this Act on the health care and social care sector in
the UK.

(2) In undertaking the evaluation, the Secretary of State must
consult—

(a) the relevant Scottish Ministers;

(b) the relevant Welsh Ministers; and

(c) the relevant Northern Ireland Ministers

(3) The report must be laid before each House of Parliament
as soon as possible after it has been completed.

(4) A Minister of the Crown must, not later than three months
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.’—(Holly
Lynch.)

Brought up, and read the First time.

Holly Lynch: I beg to move, That the clause be read a
Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 49—Impact assessment on the social care
workforce—

‘(1) No Minister of the Crown may appoint a day for the
commencement of any provision of this Act until the condition
in subsection (2) is met.

(2) This condition is that a Minister of the Crown has
published and laid before both Houses of Parliament an
assessment of the impact of the Act on recruitment of EU
citizens, EEA nationals, and Swiss citizens working to the social
care sector.’

This new clause makes the coming into force of the Act conditional on
the production of an impact assessment of the changes on the social
care workforce.

New clause 61—Duty to commission an independent
evaluation: health and social care sectors—

‘(1) The Secretary of State shall commission an independent
evaluation of the matters under subsection (5) and shall lay the
report of the evaluation before each House of Parliament.

(2) The Secretary of State must appoint an independent
person to undertake the evaluation (“the independent
evaluator”).

(3) In this section, “independent person” means a person who
is independent of Her Majesty’s Government.

(4) No person may be appointed under subsection (2) unless
their appointment has been consented to by—

(a) the relevant Scottish Ministers;

(b) the relevant Welsh Ministers; and

(c) the relevant Northern Ireland Ministers.

(5) The evaluation under subsection (1) shall consider an
assessment of the effects of this Act on—

(a) the health and social care workforce;

(b) the efficiency and effectiveness of the health and social
care sectors;

(c) the adequacy of public funding for the health and
social care sectors; and

(d) such other relevant matters as the independent
evaluator sees fit.

(6) In undertaking the evaluation, the independent evaluator
must consult—

(a) the Secretary of State;

(b) the relevant Scottish Ministers;

(c) the relevant Welsh Ministers;

(d) the relevant Northern Ireland Ministers;

(e) providers of health and social care services;

(f) persons requiring health and social care services;

(g) representatives of persons requiring health and social
care services; and

(h) such other relevant persons as the independent
evaluator sees fit.

(7) The independent evaluator must prepare a report on the
evaluation for the Secretary of State.

(8) The Secretary of State must lay that report before Parliament
no later than one year after this Act is passed.

(9) A Minister of the Crown must, not later than six months
after the report has been laid before Parliament, make
arrangements for—

(a) a motion relating to the report to be debated and voted
upon by the House of Commons; and

(b) a motion relating to the report to be debated and voted
upon by the House of Lords.’

This new clause would require an independent evaluation of the impact
of the Act upon the health and social care sectors across the UK to be
produced and laid before Parliament. It would require that the devolved
nations are consulted as well as other interested parties.

Holly Lynch: The new clause would require the
Government to commission the Migration Advisory
Committee to produce a report on the impact on the
health and social care sector of ending free movement.

I very much welcome some of the new developments
that the Minister outlined earlier, to do with the changes
in the way that the Migration Advisory Committee will
operate. The group includes a number of new clauses,
and we very much recognise the merits of all of them.
In essence, they all plead with the Government fully to
think through the implications of putting this hard stop
on free movement in place without the systemic reforms
to health and social care that would be required to
address the workforce issues in those co-dependent
sectors.

At the evidence session last week, we heard some
pretty damning evidence from witnesses, even though,
interestingly, none of them were there explicitly to
represent the health or care sectors. Martin McTague of
the Federation of Small Businesses told the Committee
that the FSB felt that the £25,600 minimum income
threshold

“should be lower, because there are quite a few jobs, especially in
the care sector, that pay less than £25,600.”
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He went on:

“That is why we have called for a care sector visa, because we
think the requirements of that sector will always be uniquely
different from most of the rest of the economy.”––[Official Report,
Immigration and Social Security Co-ordination (EU Withdrawal)
Public Bill Committee, 9 June 2020; c. 6, Q5.]

In response to a follow-up question from my hon.
Friend the Member for Kingston upon Hull North,
Martin McTague said:

“It is clear from the experience that we have had over the last
few months that this sector is under massive pressure. Any major
changes would be disastrous.”––[Official Report, Immigration and
Social Security Co-ordination (EU Withdrawal) Public Bill Committee,
9 June 2020; c. 11, Q16.]

We can all agree that this Bill represents a major change
in immigration.

Brian Bell of the Migration Advisory Committee
made a number of scathing points, which we should all
reflect on. He said that

“immigration has historically been used as an excuse to not deal
with the problems of the social care sector.”––[Official Report,
Immigration and Social Security Co-ordination (EU Withdrawal)
Public Bill Committee, 9 June 2020; c. 21, Q44.]

He is right. The problem is, when we suddenly turn off
freedom of movement at the end of December and the
Government are not able to deliver the radical reforms
required in that timeframe, what happens to social care?

I will answer that. Unless we have a significant
breakthrough with a vaccine, care homes and the care
sector will still be battling the coronavirus. If we do not
do our due diligence on this, by adopting the new
clause, the Bill will be set recklessly to undermine social
care at a time when it can least afford it.

A MAC report is necessary, and would give the
Government an opportunity to develop a coherent strategy
by conducting the exercise annually for the health and
care workforce. That could inform both the domestic
skills agenda and our immigration policy, allowing us to
create fast tracks within immigration based on our
needs at the time. Without that, the NHS will struggle
to function. According to the British Medical Association,
29% of doctors in the NHS are from overseas. Freedom
of movement has greatly facilitated that, as for years
EEA staff have benefited from the flexibility it grants,
allowing them to work in the UK and EEA simultaneously.

We have discussed in earlier stages of the Committee
the potential introduction of visas and the costs attached
to the changes brought about by the Bill. That might act
as a major disincentive against attracting the best talent
to the NHS. As always, there should be a clear national
commitment to training future healthcare workers.
Nevertheless, it is hard to imagine that the domestic
workforce alone will be able to deliver. For a long time,
the workforce has been supplemented with EEA workers.

The NHS reported nearly 90,000 job vacancies between
October and December 2019. That has already led to
rota gaps across the medical profession, and to well-founded
concerns about the ability to staff services adequately. It
can take up to 10 years to train a doctor. It is unrealistic
to believe that a domestic push will address that vacancy
shortage or likely subsequent shortages due to the UK’s
decision to leave the EU and free movement.

Domestic recruitment drives also have barriers to
overcome. The Royal College of Nursing has reported
that the Government’s much publicised increase of 50,000
nurses consists of 12,000 more international nurses,

15,000 student nurses and another 15,000 retained nurses
who had previously left the profession. In reality, therefore,
only about 27,000 nursing vacancies have been filled,
and that fails to address adequately the 40,000 nursing
vacancies reported in the NHS in November 2019.

In the evidence session, Brian Bell, interim chair of
the MAC, stated that occupational shortages were
“a failure of the British education system”.––[Official Report,
Immigration and Social Security Co-ordination (EU Withdrawal)
Public Bill Committee, 9 June 2020; c. 24, Q49.]

If the Government seek to prioritise domestic healthcare
recruitment over immigration, some pretty urgent steps
must be taken to address that.

The threat of ending free movement for the NHS is
incredibly concerning. The threat of ending free movement
for our social care sector is existential. The proposal to
extend the tier 2 visa system to EEA nationals would
sever recruitment and compound gaping occupational
shortages.

The Institute for Public Policy Research modelled the
impact on EEA nationals currently living in the UK
and working in social care, and found that 79% of EEA
employees—about four in five—working full-time in
social care would have been ineligible to work in the
UK under the skills and salary thresholds proposed by
the MAC. Unison reports that there are currently 110,000
vacancies in social care, and while I suspect the Minister
will tell me that his aspiration is to fill those solely
through domestic recruitment, I wonder what assurances
he can give us that that is possible in the timeframes
required.

It was encouraging to hear the MAC report that
senior care workers would be eligible to be included in
future shortage occupation lists, yet we fear that deterring
the recruitment of care assistants and more junior care
workers from overseas may lead to a further increase in
job vacancies in the care sector. We have all heard the
warnings from Brian Bell that migrant workers cannot
continue to act as a sticking plaster, working their socks
off on low pay to mask the systemic problems in social
care, but it is clear that we will be exacerbating the
workforce issues impacting on the quality and availability
of care unless the Government undertake a full and
regular review. I urge the Government to adopt new
clause 21 in order to fully understand the ways in which
the new immigration system will affect patient care
across all health and social care settings.

Brendan O’Hara (Argyll and Bute) (SNP): As always,
it is a pleasure to serve under your chairmanship,
Mr Stringer. I will speak to new clause 61, which seeks
an independent evaluation of the specific impact of the
Bill on the health and social care sectors across the
United Kingdom. This independent evaluation would
follow from consultation between the Secretary of State
for Health and Social Care, the relevant Ministers in the
Scottish and Welsh Governments, the relevant Northern
Ireland Ministers, service providers, those requiring
health and social care services, and others. The new
clause would require the Secretary of State to lay a copy
of that report before both Houses of Parliament

“no later than one year after this Act is passed”,

and would require a Minister to make arrangements

“no later than six months after the report has been laid before
Parliament”

for it to be debated and voted on in Parliament.
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The new clause has gathered support from service
users, third-sector organisations, trade unions and charities
from every part of the UK, among them the Scottish
and Northern Irish councils for voluntary organisations,
Disability Wales, Unison, Camphill, Scottish Care, and
the Welsh and Northern Irish branches of the British
Association of Social Workers. I think the reason why
they and many others have supported this independent
assessment is that, as people who work on the frontline
of health and social care every day, they are extremely
worried that the Bill, which will end freedom of movement
and introduce a points-based immigration system, will
adversely affect hundreds of thousands of their clients:
disabled people, children and young people, older people,
unpaid carers and those with long-term health
conditions—those who rely most on the health and
social care services to look after them every day.

There is no doubt that the current coronavirus pandemic
has given us all the opportunity to see just how precious
our national health service and social care sector are.
The NHS has risen to the challenge magnificently, as
has everyone who works in it, and we are all hugely
indebted to them. It has also reinforced just how lucky
we are to have our national health service—should that
have needed reinforcing—and we must do everything
we can to protect it, so that future generations can have
what we currently enjoy. We cannot afford to take
chances with the future of our NHS or our social care
services, and I believe that anyone who took chances
with them would never be forgiven.

That is why so many in the health and social care
sector are deeply concerned about what is contained in
the Bill: they recognise that there is already a crisis in
social care across the United Kingdom. On top of the
seemingly relentless pressure on funding, we have an
ageing population with increasingly complex care needs.
The health and social care sector is battling every day to
find and keep the workforce it requires, yet this Government
have cut off a source of labour, with no clear plan as to
what will replace it.

At the end of September 2019, NHS England reported
having more than 120,000 unfilled posts—an increase
of 22,000 on the previous year. Both the Care Inspectorate
and the Scottish Social Services Council have found
that 40% of social care organisations have unfilled
vacancies going back over a year.

4.15 pm

Even with the access we have had to the pool of
labour from the European Union, there are serious
problems in the recruitment and retention of health and
social care staff. Folk are not queueing to fill the existing
vacancies. Are the Government arguing that miraculously
post-Brexit, having cut ourselves off from our potential
pool of labour, sufficient numbers of people will suddenly
become available to work in the sector?

Skills for Care has calculated that a quarter of the
health and social care workforce is aged over 55 and due
to retire in the next 10 years. There will therefore be
another 320,000 vacancies to be filled. This crisis in
recruitment and retention will get deeper. Yet the
Government would have us believe that the end of
freedom of movement and the introduction of this
system is the answer to finding hundreds of thousands
of people. I cannot see how it is possible.

More importantly, healthcare professionals, service
users and those representing the existing workforce
cannot see how it is possible. According to the highly
respected independent charity the King’s Fund:

“Widespread and growing nursing shortages now risk becoming
a national emergency and are symptomatic of a long-term failure
in workforce planning, which has been exacerbated by the impact
of Brexit and short-sighted immigration policies.”

That is a damning assessment, but it chimes with what
much of the sector is saying.

By accepting new clause 61, the Government have a
chance to prove us doubters and naysayers wrong, by
allowing these huge changes to be held up to independent
evaluation and scrutiny. More importantly, that would
give the health and social care sector the confidence
that this Government know what they are doing, that
they have carefully considered the impact of ending free
movement, and that they have a clear plan in place that
will not harm the sector or service users.

If the Government are really confident about this
new immigration Bill and what it proposes, they have
nothing to fear from a comprehensive, independent
evaluation, undertaken across the four nations of the
United Kingdom, purely to assess and determine the
full impact of the Bill on the sector. The Minister said
that the Government have published an impact assessment
examining what they believe will happen.

That is all well and good, but it does not go nearly far
enough. It would be prudent and responsible for the
Government to ensure that any changes to the immigration
system do not, however inadvertently, adversely affect
the health and social care of our most vulnerable citizens.
This evaluation would not only ensure no harm is done
to those who receive health and social care, but give any
future Government a head start in planning and making
decisions about the health and social care sector, particularly
in terms of recruitment, retention and levels of investment.

Such far reaching changes should not happen on a
wing and a prayer, without an appropriate mechanism
to accurately and independently measure the effectiveness
or otherwise of such radical change. Any responsible
business making such fundamental changes would have
put in place a means whereby it could measure precisely
what the consequences of those changes would be. It is
therefore inconceivable that this Government are not
doing something similar, particularly with something as
important as the health and social care needs of our
most vulnerable citizens.

New clause 61 would not only accomplish all of that,
but allow policy makers in the future to take a holistic
and strategic approach to tackling the issues that will
inevitably arise from the UK leaving the European
Union and the introduction of a points-based system.
It would further ensure that those issues are tackled
from a foundation of accurate and independent research,
thereby allowing Governments, local authorities, health
boards, social care sectors and others to make strategic
planning decisions while being fully informed by robust
and independent evidence.

I do not intend to push new clause 61 to a vote, but I
hope that between now and Report, the Government
will reflect on the new clause and consult on it as widely
as they can. I hope they accept that they have absolutely
nothing to lose—and, indeed, lots to gain—from agreeing
to an independent evaluation of the impact of this
massive policy change.
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Kevin Foster: I have great respect for the hon. Member
for Argyll and Bute, but I think people outside the
House listening to the debate will wonder whether he
has looked at today’s worrying figures on the employment
market and the economic impact of covid-19. He asks
where people might be found, but a significant number
of people will be looking for new employment.

I welcome the opportunity to put on the record again
the fact that the Government recognise the vital nature
of the health and social care sector to the United
Kingdom. I recognise that, in their view, hon. Members
tabled the new clauses to protect a key sector. I assure
members of the Committee that health and social care
will be at the heart of the UK’s new points-based
immigration system. The new skilled worker route will
be open to a broader range of roles than the current tier
2 general route, following expansion of the skills threshold.

Under the current immigration system, only those
coming to do graduate-level jobs are able to come to the
UK under tier 2. In the future, our points-based skilled
worker route will encompass jobs requiring school leaver
qualifications. That means that all migrants—not just
those from within the EU or EEA—will be able to
apply for jobs meeting the skills threshold, including, as
has been mentioned, senior care workers, giving a global
reach to recruitment in the sector.

The general salary threshold will be set at £25,600, or
the appropriate rate for the job that the person is
coming to the UK to undertake. For a number of roles
in health and social care, the rate will reflect the current
national pay scales. We are also removing the cap and
resident labour market test to make it quicker and
easier to recruit workers from overseas where necessary.
That will benefit all migrant workers and their employers,
including those in the health and social care sector.

As with all immigration routes, we will continue to
keep the points-based system under review. These changes
are the first phase, and we will continue to develop and
refine the points-based system based on experience.

Brendan O’Hara: On a point of clarity, did the Minister
say that there will be sufficient capacity in the labour
market to move the people losing their jobs as a result
of coronavirus into the health and social care sector?
Was that his argument? Does he recognise that there are
currently 122,000 vacancies in England alone, and that
there are projected to be another 320,000 over the next
10 years due to retirement? Does he really think that
that will be made up by people losing their jobs?

Kevin Foster: Many people will be surprised to hear
the hon. Gentleman suggest that one of the issues that
the UK is facing at the moment is a shortage of labour.
Sadly, we are seeing the impact of covid, and we know
that health and social care will play a key part in
providing job opportunities for those who need new
employment. I am seeing that in my constituency. Many
people would be surprised if there were Members in this
building who did not think we should prioritise getting
people who have faced the impact of the economic
change into new skills and employment. That should
not be a controversial point. I suspect that many of his
constituents would be rather surprised if that is the
point that he wished to make.

Brendan O’Hara: I am trying to stick to the Bill, but
is the Minister saying to the country and people who
are losing their jobs that, contrary to what the

Prime Minister and the Chancellor have been saying,
those jobs are not coming back, and they had better go
find something else? The message has been that this is a
temporary blip, we will recover from it, and the jobs will
be coming back.

Kevin Foster: Thankfully, we will see many jobs come
back. The Chancellor himself said that it will be difficult
to save every role, and we can see that some of the
changes in our economy, particularly in the retail sector,
have been sped up. I am sorry that the SNP is looking to
put its political philosophy ahead of the practical situation.
I do not think it is controversial to say that, in Scotland,
where there are vacancies, we should be trying to make
sure Scottish-based workers are going back to work. I
think the SNP will find it very interesting when it meets
the electorate next May and explains why that was not
its priority.

Holly Lynch: Does the Minister not accept the example
that we have just been through? The Government, having
recognised the labour shortage in agriculture, made a
co-ordinated attempt to redeploy people who are currently
out of work into the agriculture sector, but it proved
incredibly difficult and the numbers have not transpired
in reality. If he is saying that we can do something
similar for social care, we would be keen to see the plan.
What is his plan if we cannot redirect those people into
social care in the timeframe that we are talking about?

Kevin Foster: There is a slight difference between
talking about temporary roles in seasonal agriculture
and carers, which is not a seasonal job. I represent a
constituency with plenty of seasonal roles. It would be
odd to start describing care as a seasonal one; it is not,
for obvious reasons. People’s care needs do not vary by
the season in the way the agricultural sector’s needs do
in terms of picking fruit and veg.

Certainly, there is a need to make sure that we have
the appropriate structure. Again, I think that people
outside this room would be stunned that Opposition
Members do not think that, at the moment, we should
prioritise getting UK workers back to work. That might
explain why, in December, people did not feel that those
were the parties they wished to trust with being in
government.

Moving on, our new firmer, fairer and swifter
immigration system will have benefits for all sectors of
the economy, but we recognise the special role that the
NHS and those connected with it have in our society,
which the events of the last few months have demonstrated
clearly. That is why, in line with our election manifesto,
the Government are introducing a healthcare visa, which
will provide eligible health and social care workers with
fast-track entry, the support of a dedicated team in UK
Visas and Immigration and reduced visa fees.

As I said earlier, we are looking to exempt all those
working in health and social care from paying the
immigration health surcharge. We are also investing in
social care. For example, in response to the coronavirus
crisis, we have announced £2.9 billion to help local
authorities respond to pressures in key services, such as
adult social care, and to enhance the NHS discharge
service, which allows patients to return home safely. No
one should doubt our support for that critical sector of
our society.
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The hon. Member for Halifax talked about damning
evidence, so it is worth remembering the evidence that
the chair of the Migration Advisory Committee,
Professor Brian Bell, gave to the Committee on 9 June.
He said:

“If people say that the response to the social care issue should
be, ‘Well, employers should be allowed to bring in as many
migrants as they want at the minimum wage,’ first, that does not
sound like the low-wage problem of the social care sector is being
dealt with, and secondly it suggests that one of the groups that
will really suffer from that is the social care workers. You are
saying that you are going to keep on allowing their wages to be
held down by allowing employers to bring in workers at the
minimum wage”.––[Official Report, Immigration and Social Security
Co-ordination (EU Withdrawal) Public Bill Committee, 9 June
2020; c. 22, Q44.]

On new clause 21, the MAC is an independent non-
departmental public body that advises the Government
on immigration matters. It has a UK-wide remit and
works across Government to provide transparent,
independent, evidence-based advice. It currently undertakes
work based on commissions from the Government; the
Government determine the matters that they believe
require consideration and ask it to consider and advise.
As we have touched on, the Government are committed
to expanding that role. This will be the first year that the
MAC has produced an annual report, which is an
important development to increase transparency and
provide more regular evidence on issues relating to
immigration.

In future, in addition to specific commissions from
the Government, the MAC will be able to undertake
other work that it considers necessary, including regular
reporting on migration matters. I therefore cannot support
a clause that requires it to look annually at a specific
sector. As hon. Members will be aware, its reviews are
thorough, and it takes time to seek views and analyse a
broad range of evidence from across the UK. That
means that the reports often take many months to
complete, and we must be mindful of its finite resource
and time. Requiring it to undertake an annual review
on health and social care may prevent it from undertaking
reviews on other issues where there may be a more
pressing need, or may duplicate work that it plans to do.

I am also unable to support new clause 49, which
would require the Government to consider the impact
of the Bill on EEA citizens, but which ignores the new
points-based system that we will implement at the beginning
of January 2021. The Government have already published
an impact assessment of the points-based immigration
system, which sets out the impacts on all those who
will use the system, not just those from the EU or the
EEA.

We understand fully that ending free movement and
the proposals for the future immigration system will
have an impact. However, with the dramatic changes
that we have seen in the UK labour market over recent
weeks, it is right that we focus on getting UK-based
workers back into employment and ensuring that employers
are investing in and retaining the existing workforce.
Migration policies need to be considered alongside that
work, not in isolation from it. The Migration Advisory
Committee will have the opportunity to decide what it
wishes to consider alongside its annual report.

4.30 pm

The hon. Member for Argyll and Bute said that he
did not wish to push new clause 61 to a vote. I appreciate
his comments. We will continue to engage and I would
encourage stakeholders in Scotland to work together,
particularly as the MAC draws up its advice for the
shortage occupation list that will apply under the new
migration system. With that, I emphasise that the
Government will not be able to accept the two new
clauses.

Holly Lynch: I heard the Minister’s comments. I
would stress, once again, that new clauses 21, 49 and 61
are genuine attempts to ask the Government to recognise
our concern about health and social care when free
movement comes to an end. We are not attempting to
play politics; our concern is genuine. We would be very
happy for the Government to go away and look at any
one of those options. Without pushing this to a vote, we
ask the Minister to consider these issues in all further
deliberations on the future immigration system. I beg to
ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 22

TIER 2 IMMIGRATION SKILLS CHARGE

“No Tier 2 Immigration skills charge will be payable on an individual
who is an EEA or Swiss national and is coming to the UK to work
for the NHS.”—(Holly Lynch.)

This new clause would exempt NHS employers from having to pay the
immigration skills charge.

Brought up, and read the First time.

The Chair: With this it will be convenient to discuss
the following:

New clause 35—Immigration skills charge—
“No Immigration skills charge introduced under section 70A

of the Immigration Act 2014, or by regulations thereunder, may
be charged in respect of an individual who is an EEA or Swiss
national coming to work in the UK.”

This new clause ensures no skills charge can be levied in respect of EEA
or Swiss nationals coming to work in the UK.

Holly Lynch: I beg to move, That the clause be read a
Second time.

I rise to speak in support of new clause 22, tabled in
the name of the shadow Home Secretary, myself and
my Committee colleagues. The new clause would exempt
NHS employers from having to pay the immigration
skills charge.

As I have already stressed in my attempts to win
support for other new clauses, the NHS workforce has
historically relied on the support of professionals from
across the world coming to the UK. In recent decades,
that has included a supply of EU nationals. Nearly 10%
of doctors, 8% of social care staff and 6% of nurses
working in the UK are from EEA countries.

As things stand, NHS trusts pay the skills charge for
those coming to work in the NHS from countries outside
the EU and will be expected to pay those costs for those
coming from EU countries after free movement ends.
The immigration skills charge is effectively a skills tax
paid by employers who have recruited from overseas
instead of from the domestic workforce, to act as a
disincentive and to promote recruitment from a local
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talent pool. That is fair enough, but in the context of
the NHS, levelling the tax on NHS trusts is nothing
short of an outrage.

If trusts cannot find clinical specialists here in the
UK, they have no choice but to find them from overseas.
The UK has a number of clinical skills shortages in
many specialist areas and, in the absence of any
Government strategy to respond to that domestically,
the NHS has to hire from overseas.

We have already heard a lot about Brian Bell’s
contribution to the evidence session last week. He gave
the example of the nurse shortage. He said:

“often the shortage occupation list identifies a failure of the
British education system to provide the people who are needed. A
classic example of that is nurses. Nurses have been on the shortage
occupation list since I can remember ever hearing of it. Every
time they are put on the list, we hear statements along the lines of,
‘Yes, we know that they are in shortage, and we have a plan to
increase the number of nurses who go through training so that we
deal with the shortage in the long run.’ They are still on the
shortage occupation list. We should be using the shortage occupation
list to signal both to Government and to employers that there are
training needs that need to be fulfilled.”––[Official Report, Immigration
and Social Security Co-ordination (EU Withdrawal) Public Bill
Committee, 9 June 2020; c. 24, Q49.]

An NHS trust cannot unilaterally decide to train more
nurses from the domestic labour force if it is struggling
to recruit; it needs Government intervention to deliver
the uplift.

In the MAC’s 2019 full review of the shortage occupation
list, where all doctors were added to the list, under
section 4B on health occupations, the review was keen
to stress that

“the rise in vacancies and concern over lack of staff has occurred
under freedom of movement and during a period when many
health occupations have been on the SOL. Ultimately it will take
more effective workforce planning and efforts to increase the
flows into health professions (and decrease flows out) to meet
growing demands.”

That is a worrying thought.

We have clinical workforce shortages almost across
the board in the NHS, and that has been while we have
had free movement. Adopting new clause 22 would be
just one small step towards protecting the NHS from
the inevitable impact of free movement coming to an
end with the Bill.

As constituency MPs, we all have casework relating
to patients with rare medical conditions who have been
on waiting lists for years to see a specialist, because
there may be only one or two doctors specialising in
that condition in the country. There may be only a
handful in the world, so trusts are regularly looking to
recruit from overseas because they seem to have no
choice. The immigration skills charge punishes trusts
for doing so, with the Government taking back much-
needed cash from budgets in order to pay the fees. It
seems grossly unfair and counterproductive, and it takes
money out of frontline hospital services.

The Labour party has submitted freedom of information
requests to 224 NHS hospital trusts in England, asking
how much of the charges they are paying back to the
Government. So far, only 45 have responded—around
21% of the trusts. To give an indication of what some
hospitals are paying out, I should say that Lewisham
and Greenwich NHS Trust had to pay the Government
£961,000 in immigration skills charges over the past
three financial years. Portsmouth Hospitals NHS Trust

tells us that it paid out more than that in the 2019-20
financial year alone, with a bill for £972,000 in just
12 months; it has paid over £2 million in immigration
skills charges since 2017. The Royal Free London NHS
Foundation Trust has paid over £1 million in the same
timeframe, and the University Hospital Southampton
NHS Foundation Trust has paid £1,224,509 since 2017.

From the 21% of trusts that have responded to our
FOI request, we know that nearly £13 million has been
taken out of the NHS and handed back to the Government
since 2017—nearly £13 million from just 21% of hospital
trusts in England. That some hospitals can pay out
nearly £1 million in immigration skills charges in a
single year surely has to be a sign that the system is not
working as intended. To repeat the point made by the
MAC, this is all while people have been able to come
under free movement, where fees would not have been
applicable. That is about to come to an end. I urge the
Minister to adopt new clause 22 to mitigate any further
detrimental impact on the NHS workforce and to ensure
that NHS funding stays in the NHS.

Stuart C. McDonald: In a sense, this debate echoes
the one we had on the immigration health surcharge. I
support everything that the shadow Minister has said,
but I would push the Labour party to go a bit further
and scrap the whole scheme.

I have nothing against the principle that employers
should pay a contribution towards the cost of training
and developing the skills on which businesses rely, but
why should it apply only to those who recruit from
abroad? That is not in any way a proxy for determining
which businesses, companies and employers are not
doing enough training in their own right. In fact, very
often the opposite is the case: many of the businesses,
companies and employers who recruit from overseas
are also the ones who invest considerable sums of
money in training and upskilling their workers.

However, skill shortages often arise at very short
notice. For all the workforce planning that they do, and
for all the training that they invest in, employers regularly
have a need to recruit from abroad. As I say, it is a very
poor proxy for trying to target companies that are not
properly investing in training. The whole thing needs
rethinking.

Kevin Foster: I thank the hon. Members for Halifax
and for Cumbernauld, Kilsyth and Kirkintilloch East
for tabling the new clauses. The objective of the immigration
skills charge is to incentive UK-based employers to take
a long-term view of investment and training, and it is
designed to address the UK’s historical underinvestment
in training and upskilling. The income raised is allocated
to the Department for Education and the devolved
nations to address skills and training gaps in the resident
workforce.

We can all agree that immigration must be considered
alongside investment in, and development of, the UK’s
resident workforce, and it is only right that we provide
those workers with opportunities to develop skills in
order to further their careers and to contribute to the
future economy. That is with particular reference to the
situation we see at the moment in our country, where
many people might need to find new employment
opportunities due to the economic impact of covid-19.
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The Committee may also wish to note that the
introduction of the charge was supported by the
independent Migration Advisory Committee as part of
its December 2015 review of the tier 2 route.

The Migration Advisory Committee also recommended
that the charge be extended and retained to cover
employers of EEA citizens in the future immigration
framework. In its September 2018 final report on the
impact of EEA migration in the UK, the MAC said:

“We believe that extending the ISC to cover EEA citizens
under any post-Brexit work-permit scheme would, on balance, be
appropriate.”

It would also make no sense, now that we have left the
European Union, to apply exemptions based purely on
being an EEA national, as this suggests.

On new clause 22, the Government recognise the vital
nature of the health and social care sector to the United
Kingdom. Health and social care will be at the very
heart of the UK’s new points-based immigration system,
and we are doing all we can to ensure that the new
system is fair, attractive and welcoming to the best and
brightest overseas migrants. The new skilled worker
route will be open to a broader range of roles in the
sector—following the expansion of the current skills
threshold—than the tier 2 general route.

As I mentioned earlier, the income for the immigration
skills charge is used to address skills and training gaps
in the resident workforce, including the healthcare sector.
It is right, therefore, that we focus on providing UK
resident workers with the opportunity to develop skills
that will enable them to become the healthcare heroes
of tomorrow—the revenue from the immigration skills
charge does that. For those reasons, the Government
are not prepared to accept the two new clauses.

Holly Lynch: We absolutely cannot wrap our heads
around that, given how much money is being taken out
of the NHS frontline, which seems to be an indication
that the whole approach is not functioning as intended.
However, with that in mind, I will not seek to divide the
Committee. But the Labour party may return to this
point at a later date. I beg to ask leave to withdraw the
motion.

Clause, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

4.42 pm

Adjourned till Thursday 18 June at half-past Eleven
o’clock.
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Written evidence reported to the House
IB08 Amnesty International UK

IB09 Law Society of England and Wales

IB10 UNISON

IB11 JUSTICE

IB12 London First

IB13 The Royal Society

IB14 Independent Age
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Public Bill Committee

Thursday 18 June 2020

(Morning)

[SIR EDWARD LEIGH in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

11.30 am

The Chair: Today we continue line-by-line consideration
of the Bill. The selection list for today’s sitting is available
in the room. I remind Members that the Hansard reporters
would be grateful if a copy of any speaking notes could
be sent to hansardnotes@parliament.uk. We are all
beautifully socially distanced.

New Clause 24

ANNUAL REVIEW: IMPACT ON THE AGRICULTURAL

SECTOR

‘(1) The Secretary of State must commission an annual report
from the Migration Advisory Committee on the impact of the
provisions of this Act on the number of seasonal agricultural
workers in the UK.

(2) In undertaking the evaluation, the Secretary of State must
consult—

(a) the relevant Scottish Ministers;

(b) the relevant Welsh Ministers; and

(c) the relevant Northern Ireland Ministers.

(3) The report must be laid before each House of Parliament
as soon as possible after it has been completed.

(4) A Minister of the Crown must, not later than three months
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.’—(Holly
Lynch.)

Brought up, and read the First time.

Holly Lynch (Halifax) (Lab): I beg to move, That the
clause be read a Second time.

Good morning, Sir Edward. It is a pleasure to serve
under your chairmanship once again. New clause 24 is
in very much the same spirit as new clause 21, which
would require the Government to commission a report
on the Bill’s impact on the health and social care
sectors. New clause 24 would require them to take the
same approach to the agriculture sector and food security.

Significant numbers of EEA nationals are employed
on a permanent and seasonal basis, making them an
instrumental consideration for the agriculture sector.
As things stand, it would not function without them.
The coronavirus pandemic has shone a light on certain
sectors that we have often taken for granted but are
absolutely essential. Food security has been a focus for
people as never before. It is another area that brings
recognition that food production is essential to life. Its
workers have been classed as key workers for the purposes
of the pandemic, yet so many of those who have worked

incredibly hard to keep fruit and veg, in particular, on
our tables throughout the pandemic are paid less than
£25,600.

The Government’s February policy statement on their
future points-based immigration system simply states:

“We will end free movement and not implement a route for
lower-skilled workers.”

Members who served on the Committee that considered
the Bill presented during the 2017-19 Parliament may
remember that James Porter of the National Farmers
Union of Scotland gave evidence. I spoke to Mr Porter
about the Bill and about the issue of “low-skilled”
workers. He was keen to stress that, although some of
his workers may not have qualifications or letters after
their names, being an agricultural worker and picker of
soft fruits and vegetables is their profession. It requires
skill and they take great pride in it.

Mr Porter said that most of his seasonal workers
have been coming back to his farm for 10 or 15 years.
He went on to explain that the exceptional circumstances
of this year meant that attempts to redirect people
traditionally from different lines of work and professions
into agriculture from the local labour pool had brought
out the likes of lawyers, electricians and teachers to pick
fruit on his farm. That was welcome, but he made the
point that although they were educated and highly
skilled in their own field, they were not skilled fruit
pickers. They took longer and their yield was not
comparable with that of people who specialise in that
line of work.

The Government’s February policy paper goes on to
say:

“UK businesses will need to adapt and adjust to the end of free
movement, and we will not seek to recreate the outcomes from
free movement within the points-based system. As such, it is
important that employers move away from a reliance on the UK’s
immigration system as an alternative to investment in staff retention,
productivity, and wider investment in technology and automation.”

I sought to make a point about this matter on Tuesday,
during the discussion on the social care new clause. I
completely accept the Minister’s point that social care
and agriculture are very different sectors. He will look
to the unemployment figures and say that we will fill
labour shortages from the domestic workforce, but I
gave the example of how attempts to channel those who
are out of work into other sectors over the course of the
pandemic had not exactly been an easy or straightforward
process.

I cited the Pick for Britain scheme as an example. The
Minister may have more up-to-date figures but, after
overcoming some initial teething problems with the
website, one of the organisations managing the scheme,
Concordia, reported that it had 35,000 applications
after the initial appeal for domestic workers. However,
only 30% of applicants had farming experience—as was
probably predictable—and only 16% of people opted to
interview after their initial application, with even fewer
actually making it on to a farm.

Some of the pressures have been alleviated thanks to
specially chartered flights from EU countries such as
Romania, which have provided us with the skilled workers
we need, but they have been a warning of what is to
come. When we have problems in the sector, we will say
with absolute certainty that the writing was on the wall.
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The seasonal agriculture workers pilot scheme needs
to be much improved if it is to sustain the levels of
migrant work needed after the end of the transition
period. The pilot allows for 10,000 visas, when actually
70,000 would be much closer to the agreed number of
people required. The cost of permits is too high and
farms simply do not have the administrative capacity
needed to process the bureaucracy that accompanies
each individual application.

FLEX, the Focus on Labour Exploitation group, has
also repeatedly raised concerns about the potential for
worker exploitation in the scheme, citing the issue of
tied visas, where the worker is tied to one specific
employer and prohibited from changing employer while
in the UK under that visa. Debt bondage, where the
worker’s wages go towards paying off costs of entering
the scheme, such as visa charges and flight costs, alongside
recruitment fees paid to labour brokers, is another
worrying trend that will need to be addressed in any
future scheme.

Right across the sector there are problems. The Select
Committee on Environment, Food and Rural Affairs
took evidence on this in May, with Ian Wright, the chief
executive of the Food and Drink Federation, telling the
Committee that the crisis had shown how vital the food
industry was. He said:

“If you can’t feed a country, you don’t have a country. That has
been borne out in this crisis in massive order.”

He went on to explicitly say:

“We don’t think the current Immigration Bill addresses the
sort of country we want to be. I think it is surprising that, given
the lessons of the last eight or nine weeks, the Immigration Bill is
back in parliament unchanged, given what we have learned about
the people working in food and drink, in distribution centres and
the care sectors.”

Mr Robert Goodwill (Scarborough and Whitby) (Con):
The hon. Lady is right to identify some of the exploitation
that can occur. Does she agree that the Gangmasters
(Licensing) Act 2004 addressed many of those problems
and that the situation is much better than it was because
of legislation passed by the Conservative-led Government?

Holly Lynch: I am grateful for that intervention and I
welcome the point made by the right hon. Member for
Scarborough and Whitby—

Dame Diana Johnson (Kingston upon Hull North)
(Lab): That was us.

Holly Lynch: Further to my hon. Friend’s correction,
James Porter was keen to stress that that has been a
helpful intervention to improve standards for workers. I
hope that the hon. Gentleman agrees that there is still
much more to do to ensure that we are looking after
these workers.

Mr Goodwill: May I correct the record? It was because
of legislation passed by the last Labour Government,
which I do not recall that we opposed.

Holly Lynch: That is one of the best interventions I
have taken during the course of this Committee, and it
was a welcome addition.

The Royal Association of British Dairy Farmers has
estimated that in the UK, 56% of dairy farmers have
employed workers from the EU; 60%––around 22,800
EU migrants––make up the workforce in poultry farming.
According to the NFU, the UK’s horticulture sector is
completely reliant upon seasonal migrant workers to
collect crop yields: 99% of all harvesters in the UK
come from Europe. All these working relationships have
been forged over time due largely to the flexibility
granted by freedom of movement.

The British Poultry Council has warned that the new
immigration plans are likely to have a crippling impact
on UK food businesses. A report of the kind outlined in
new clause 24 is therefore necessary to safeguard the
UK’s agriculture industry, during a time of much upheaval.
As both the National Farmers Union and National
Farmers Union of Scotland have stressed, fruit and
vegetable picking requires a high level of manual skills,
and farms can only operate efficiently when they recruit
workers with this skillset.

This is the one sector where we can say that we have
just been through a trial for the ending of free movement,
brought about by lockdown. Migrant labour dried up
due to lockdown and the Government tried to recruit
from the domestic labour force. Nowhere near the required
numbers joined up, fruit and veg started to rot in the
fields and we were forced to very quickly get migrant
labour from Europe back in on chartered flights. It is
vital that the Government learn from our experiences
during the crisis and develop a proactive and pragmatic
agricultural policy for implementation after the transition
period. New clause 24 would give us the information
required to do this.

Stuart C. McDonald (Cumbernauld, Kilsyth and
Kirkintilloch East) (SNP): It is a pleasure to serve
under your chairmanship again, Sir Edward. I can be
relatively brief because the shadow Minister has spoken
to the National Farmers Union of Scotland and represented
its interests pretty well. There is real concern about
shortages in the labour market for agriculture, particularly
in relation to seasonal workers. Research on seasonal
migrant labour from 2018 showed that in Scotland
alone the number of seasonal agricultural workers required
in any year is not far short of 10,000.

More recently, the NFUS and the UK farming unions
have given evidence to the UK Government, demonstrating
that for the whole UK around 70,000 seasonal staff are
required in the horticultural sector and 13,000 seasonal
staff are required in the poultry sector every year. That
is obviously many times more than the number of
places in the current pilot.

Challenges in recruiting seasonal workers have already
been seen in recent years. In 2018, the NFUS conducted
a survey of its horticultural membership in which every
single respondent reported being “concerned” or “very
concerned” about the impact worker shortages would
have on their businesses in 2018 and beyond. Almost
60% of respondents said they were “likely” or “very
likely” to downsize their business and the remaining
42% said they would have to cease current activity.

The NFUS was opposed to the end of free movement
but, even while free movement was retained, farmers
increasingly needed to look beyond the EU to fill such
posts, with countries such as Ukraine, Russia, Belarus
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and Moldova already supplying a significant proportion
of the workers required. The seasonal agricultural workers
scheme pilot has been described as a step in the right
direction, but it does not provide nearly enough permits
if shortages such as those experienced in recent years
are going to continue.

The NFUS is calling for a seasonal scheme that is
open to both EU and non-EU workers, with capacity to
provide farmers with access to returnee employers. It
also calls for the scheme to be open to a wide number of
labour providers and direct recruiters. Some concerns
have been expressed about the expense and the somewhat
laborious processes that are involved in taking advantage
of the scheme.

The NFUS has also expressed concerns that the
future immigration system proposed by the Government
is not based on realistic expectations of the ability of
the UK to fill the jobs currently carried out by migrant
workers. It says that

“to maintain the productivity of the agricultural sector, immigration
policy must allow recruitment on a seasonal basis for workers
from both the EU and non-EU, at a non-restricted level.”

I echo what the shadow Minister, the hon. Member
for Halifax, said about the SAWS scheme and how we
always have to be cautious about the need to carefully
protect workers against exploitation. She was right to
highlight concerns raised by Focus on Labour Exploitation
during the passage of the Bill last year.

To come to the rescue of the right hon. Member for
Scarborough and Whitby, the gangmasters legislation
was very welcome, but so too was the introduction of
the director of labour market enforcement in 2016,
under the Conservative Government, which may have
been what he was thinking about. Those are both
welcome moves, but we have a long way to go to build
on the creation of those posts in ensuring that migrant
workers—and workers generally—are properly protected.

One criticism of the new clause is that it is not just on
seasonal workers that we need to have a report; we need
a broader report on the impact on access to labour in
the agricultural industry. The concerns of organisations
such as the NFUS go further than seasonal work, and
include the cost of sponsorship under tier 2, which it
has described as

“prohibitively expensive in terms of both financial and administrative
burden.”

It is fair to say that the NFUS has welcomed some of
the recent developments, for example the decrease to
the salary threshold that has been introduced by the
Government, but it asks how non-salaried roles will fit
into the points-based system; how the revised shortage
occupation list will generally take account of the range
of occupations that exist in agriculture; whether the
Government will consider targeted routes for remote
and rural areas—unfortunately, from what the Minister
said the other day, it sounds as if it will be disappointed
in that regard—and how the expense and bureaucracy
of the system can be improved. It simply calls for close
engagement as we move towards the implementation of
the new system.

The new clause is sensible and will contribute to our
understanding of what is going on in a future debate
about labour in the agricultural sector.

The Parliamentary Under-Secretary of State for the
Home Department (Kevin Foster): It is a pleasure to
serve under your chairmanship, Sir Edward. I welcome
the general tone of the debate that we have had so far.

As the Migration Advisory Committee—or MAC—has
already made clear in its report of September 2018,
agriculture is an exceptional case, as we believe the
labour market is totally distinct from the labour market
for resident workers. For this reason, although the
MAC recommended against a dedicated route for recruiting
workers based on paying at or near the legal minimum—
advice that this Government accept—it did consider
that the position was different in respect of the UK’s
world-leading agricultural sector.

Accordingly, on 6 March last year the Government
announced the implementation of a nationwide pilot to
enable non-EU migrant workers to undertake seasonal
work on UK farms. The seasonal worker pilot admits
temporary workers from outside the European Union
to work in edible horticulture for up to six months. The
pilot scheme ran last year on the basis of 2,500 places,
and on 19 February, in line with the commitment made
in our election manifesto, we increased the annual quota
for the second year of the pilot from 2,500 places to
10,000 places.

11.45 am

To be clear, the pilot is not designed to meet the full
needs of the farming industry. It is designed to test the
effectiveness of our immigration system at supporting
UK growers during peak production periods, while
maintaining robust immigration control and ensuring
that there are minimal impacts on local communities
and public services. A thorough evaluation will be
undertaken before a final decision is made on the future
of the scheme. The evaluation of the pilot will also help
to inform our thinking as we move towards our future
immigration system.

It would be remiss of me not to mention the current
situation in which the agricultural sector finds itself. We
appreciate that this is a worrying time for farmers, as it
is for many small businesses. I very much welcome the
efforts the sector has made to increase the supply of
workers from among the domestic workforce, and I pay
tribute to those who have answered the call to create a
modern-day land army. I was advised within the last
few days that growers who advertised jobs on the Pick
for Britain hub report that they have now recruited the
number of workers they need for their farms.

We should ensure that migration is not an alternative
to providing fair terms and conditions, particularly
where reasonable requests are made. I point Opposition
Members to a recent article in Prospect magazine and
some of the reports we have had. While many farmers
have been very accommodating and looked to bring
local workers in, one or two have sadly not reacted with
the type of changes that seem reasonable in the
circumstances. We are clear that the migration system
must not become an alternative to working with and
employing local labour if it is possible to do so.

The pilot is still operating, despite everything. The
scheme operators have sponsored nearly 3,000 people
to come under the scheme already this year, though not
all of them have yet been able to come to the UK due to
travel restrictions relating to covid-19. I am pleased to
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advise the Committee that we recently reopened visa
applications in Kiev and Minsk, from two of the prime
source countries for workers under this scheme.
Unsurprisingly, following that we are already seeing a
significant increase in applications, which the Home
Office is processing rapidly.

Stuart C. McDonald: Can the Minister give us a
rough outline of when a review of the pilot scheme will
take place and when any sort of decision can be expected
on how it will look in the future?

Kevin Foster: We expect to undertake that evaluation
later this year and then announce the results as part of
confirming the final details of the future migration
scheme. If the hon. Gentleman’s next question is about
whether we will take into account the unique circumstances
this year, the obvious answer is yes, given the restrictions
on travel. We have found that the net is going wider in
trying to recruit. Just creating migration opportunity
does not automatically bring workers to the United
Kingdom, as we have seen with free movement—for
example, it used to be common for people from parts of
western Europe to come here to do this work, but now it
is not. Again, migration cannot be seen as an alternative
to providing attractive terms and conditions that will
encourage people to wish to do the work. Our intention
is to make that announcement later this year and then
confirm our intentions, in good time for next year’s
season.

The Department for Environment, Food and Rural
Affairs already conducts quarterly seasonal labour in
horticulture surveys, explicitly looking at the questions
of supply and demand of seasonal labour in horticulture.
I am therefore not persuaded that a further annual
MAC report would significantly add to our knowledge
on this matter, especially when the MAC will in future
have more ability to work on matters of its own choosing,
including an annual report on the migration system, in
which it can choose to cover the areas suggested in the
new clause. If we are giving the MAC the ability to
choose what it sees as the priorities in its annual report,
with debate in the House on that report, it seems
strange to give it that freedom and then compel it to do
a number of reports by primary legislation. With those
reassurances, I hope that the hon. Member for Halifax
will feel able to withdraw her new clause.

Holly Lynch: I am grateful to the Minister for those
assurances. We welcome the increased flexibility that
the MAC will have. I wonder whether there will be an
opportunity for Opposition parties and MPs to cast a
particular spotlight on an area, so that MPs can feed
into that process with the MAC.

It is in everyone’s interest that we continue to see the
wide availability of fresh fruit and veg for families. I
accept the point made by my friend the hon. Member
for Cumbernauld, Kilsyth and Kirkintilloch East that
we would like to see any assessment of this sector be
broader than seasonal agricultural workers and take
into account the requirements of the workforce right
across the food sector.

Having said that, I do not intend to push the new
clause to a vote. I beg to ask leave to withdraw the
motion.

Clause, by leave, withdrawn.

New Clause 25

REPORT ON STATUS OF EEA AND SWISS NATIONALS

AFTER THE TRANSITION

“(1) This Act shall not come into effect until a Minister of the
Crown has laid a report before each House of Parliament setting
out the impact of the Act on EEA and Swiss nationals in the
UK.

(2) A report under subsection (1) must clarify the position of
EEA and Swiss nationals in the UK during the period between
the end of the transition period and the deadline for applying to
the EU Settlement Scheme.

(3) A report under subsection (1) must include, but not be
limited to, what rights EEA and Swiss nationals resident in the
UK on 31 December 2020 have to—

(a) work in the UK;

(b) use the NHS for free;

(c) enrol in education or continue studying;

(d) access public funds such as benefits and pensions; and

(e) travel in and out of the UK.”—(Holly Lynch.)

This new clause would require Government to provide clarity on the
rights of EU nationals in the EU in the grace period between the end of
the transition period, and the closure of the EU Settlement Scheme.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 16]

AYES

Elmore, Chris

Green, Kate

Johnson, Dame Diana

Lynch, Holly

McDonald, Stuart C.

Owatemi, Taiwo

NOES

Davison, Dehenna

Foster, Kevin

Goodwill, rh Mr Robert

Holden, Mr Richard

Lewer, Andrew

Pursglove, Tom

Richardson, Angela

Sambrook, Gary

Question accordingly negatived.

New Clause 27

DUTY TO REPORT ON THE ASSOCIATED RIGHTS OF THE

COMMON TRAVEL AREA

“(1) The Secretary of State must publish a report detailing the
associated rights of the Common Travel Area no later than
30 days after the day on which this Act is passed.

(2) The report under subsection (1) shall specify—

(a) the scope of reciprocal rights under the Common
Travel Area;

(b) the scope of retained EU rights and benefits under the
EU Settlement Scheme; and

(c) the correlation and differences between (a) and (b).

(3) The Secretary of State must lay a copy of the report before
both Houses of Parliament.”—(Holly Lynch.)

This new clause aims to ensure that Ministers set out in detail the scope
of ‘reciprocal rights’ of the CTA, and compare and contrast them with
rights that can be retained under Part II of the Withdrawal Agreement
(as provided for under the EU Settlement Scheme).

Brought up, and read the First time.

Holly Lynch: I beg to move, That the clause be read a
Second time.
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We have been through a great deal of this subject
matter earlier in the debate on clause 2. I was grateful to
the Minister for some of the clarity he was able to
provide at that stage. New clause 27, however, goes that
little bit further and asks the Government to produce a
report on the associated rights given to citizens in the
common travel area.

The aim of this proposed change is to ensure that
Ministers set out in detail the scope of what has been
officially referred to as the reciprocal rights of the
common travel area, and to compare and contrast them
with the rights that can be retained under part two of
the withdrawal agreement, as provided for domestically
under the EU settlement scheme. The Minister’s predecessor
stated that Irish citizens do not need to apply to the EU
settlement scheme because of the CTA, but since then
the Government have instead suggested that individuals
whose immigration status is covered by the CTA may
wish to register under the EU settlement scheme. Inevitably,
this has caused a degree of confusion about possible
gaps between where free movement rights finish and
CTA rights start.

As highlighted by the Northern Ireland Human Rights
Commission, the EU SS is enshrined in law through the
withdrawal agreement. Comparatively, however, the CTA
is upheld essentially by a gentlemen’s agreement, the
non-legally binding memorandum of understanding
between the UK and Ireland on the CTA of May 2019.
A report on the associated rights of the CTA would
therefore be incredibly helpful to ensure that Irish citizens
can receive equal rights to EEA and Swiss nationals.

We also believe that the report on the associated
rights granted through the CTA would provide scope to
begin to answer the pertinent questions about clause 2
raised during the evidence given by our expert witnesses.
As previously discussed, while we welcome the provisions
set out in clause 2 for Irish citizens, there is still outstanding
ambiguity regarding the status and legality of the associated
rights that are prescribed by the common travel area.

We believe that it would be incredibly welcome if the
Government were to take this opportunity to clarify
any ambiguity before the Bill takes effect. A report
would provide unequivocal guidance on the status of
Northern Irish citizens who identify solely as Irish. It
would hopefully guarantee the same provisions for
deportation and exclusion as those for Northern Irish
citizens who identify as British. It would also clarify
issues raised by the Committee on the Administration
of Justice on questions relating to cross-border provisions
and the right to vote in referendums. More must also be
done to tackle the current problematic loophole whereby
someone with an Irish passport is not granted protections
on arriving in the UK, because they have travelled from
a country outside the common travel area. Professor
Ryan illustrated the opacity surrounding the status of
acquisition of British nationality for British-born children,
children born to Irish parents and Irish citizens wanting
to naturalise. He stressed that this is currently an unanswered
question in British citizenship law.

Finally, the report could also lead to a more sustained
debate on Alison Harvey’s proposal on the right to
abode, which was raised during evidence. The right
to abode would grant citizens a plethora of citizenship

rights, while simultaneously safeguarding people’s right
to identify solely as Irish. We hope the new clause will
catalyse discussions on this issue that will lead to a
definitive conclusion.

Stuart C. McDonald: I can be very brief. I echo and
support what the shadow Minister has said. I am not
going to repeat what I said on clause 2; that is a
welcome clause, although we have one or two concerns
about the detail. What this whole debate has shown us
is that, even though we are told that the common travel
area pre-existed the European Union and everything is
fine, in actual fact it is hard to discern what precisely is
involved in the CTA and precisely what rights it confers
on individuals.

My understanding from the debate we had last week
is essentially that the Government propose to progress
this in a rather piecemeal way, changing bits and bobs
of the legislation on different subjects to ensure that
Irish citizens will continue to enjoy equivalent rights in
this country. Okay, that will get us to where we want to
be, but it does prohibit us from having a comprehensive
overview of what progress has been made and what
exactly we are trying to achieve by restoring the common
travel area and making sure that there is not a loss of
rights because of the loss of free movement.

The new clause would be genuinely be helpful for
MPs to understand what the CTA is all about, what
exactly the Government are trying to achieve and what
progress they are making towards that. It is a genuinely
helpful suggestion.

Kevin Foster: I thank the hon. Member for Halifax
for tabling new clause 27 because it gives me a chance
briefly to outline the Government’s commitments to
maintaining the common travel area arrangements,
including the associated rights of British and Irish
citizens in each other’s states, and the status of Irish
citizens under the EU settlement scheme arrangements.

For brief background, the common travel area is an
arrangement between the UK and the Republic of
Ireland, as well as the Isle of Man, Guernsey and Jersey.
It allows British and Irish citizens to travel freely between
the UK and Ireland, and to reside in either jurisdiction.
It also facilitates the enjoyment of several associated
rights and privileges—in effect, by forming one area for
immigration entry purposes.

As mentioned when we debated clause 2, both the
UK Government and the Irish Government have committed
to maintaining the CTA. The CTA is underpinned by
deep-rooted historical ties, and maintaining it has been
and continues to be a shared objective of both nations.
Crucially, it predates the UK’s and Ireland’s membership
of the European Union. It has been agreed with the EU
that the UK and Ireland can continue to make
arrangements between ourselves when it comes to the
CTA.

Irish citizens in the UK and British citizens in Ireland
will continue to have access to their CTA associated
rights. Both Governments confirmed that position on
8 May 2019, when we signed a common travel area
memorandum of understanding, which I have mentioned
previously to the Committee. It is worth noting that
that also builds on our commitments in the Belfast
agreement that are part of international law.

255 256HOUSE OF COMMONSPublic Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



The Government continue to work closely with the
Irish Government to ensure that our citizens can access
their rights as set out in the memorandum of understanding.
This has been and will continue to be taken forward
through bilateral instruments, and we have committed
to updating domestic legislation. This is why we are
proposing clause 2 of this Bill, which will ensure that
Irish citizens can enter and remain in the UK without
requiring permission, regardless of where they have
travelled from, except in a very limited number of
circumstances, which we debated under clause 2.

New clause 27 would also require the Government to
publish details of the rights and benefits provided by
the EU settlement scheme. The European Union
(Withdrawal Agreement) Act 2020 protects the residence
rights of European economic area citizens who are
resident in the UK by the end of the transition period
and eligible family members seeking to join a relevant
EEA citizen in the UK after that time. EEA citizens and
their family members can apply under the EU settlement
scheme for UK immigration status, so that they can
continue to work, study, and, where eligible, access
benefits and services such as free NHS treatment. We
continue to make every effort to ensure that people are
aware of the benefits of applying to the EU settlement
scheme.

12 noon

The Government have always been clear that Irish
citizens will not be required to do anything to protect
their common travel area rights, and that is confirmed
in clause 2. While Irish citizens resident in the UK by
31 December 2020 can apply to the EU settlement
scheme if they wish, they do not need to. Their eligible
family members can apply to the scheme, whether or
not the Irish citizen has done so. However, Irish citizens
resident in the UK by 31 December 2020 may wish to
apply to the scheme to make it easier to prove their
status in the UK in the event of their wishing to bring
eligible family members to the UK in the future under
the provisions of the withdrawal agreement. After the
transition period, once free movement rights end, Irish
citizens will continue to be able to bring family members
to the UK on the same basis as a British citizen.

Stuart C. McDonald: Given what the Minister says,
people will have to decide whether they want to apply
for the EU settlement scheme, or whether they want to
continue to rely on their CTA rights. They could make
that decision much more easily if they knew precisely
what their CTA rights would be. Can he say anything
about when the Government will take forward a programme
of work to ensure that Irish citizens continue to enjoy
the rights that they have now? When can people can see
this on the statute book, rather than just hear it being
spoken about? People are describing these as rights
written in the sand.

Kevin Foster: Clause 2 explicitly puts Irish citizens’
rights on the statute book and removes the anomaly by
which an Irish citizen is treated differently depending
on how they enter the country—whether they arrive on
a flight from Dublin or a flight from Brussels, whether
under EEA free movement or CTA rights. That difference
is removed completely by clause 2; it makes it clear that
the same position applies, however an Irish citizen
arrives in the United Kingdom.

I am very much a supporter of the provisions of the
Belfast agreement, under which a person can identify as
British, Irish or both. Effectively, in the United Kingdom,
the person will be treated as if they were a British
citizen, in terms of their rights, including their right to
live here, and the services they can access. There is a
very tiny number of exceptions. On this Committee, we
have all struggled, as have the witnesses, to find in
recent times and under modern legislation an example
of an Irish citizen being deported from the United
Kingdom. The position outlined in a written statement
in 2007—and yes, I know who was in government in
2007—still stands, and we have not had any representations
from the Irish Government on changing that. I suspect
that if we looked to behave in an unreasonable way
towards an Irish citizen, the Irish Government would be
very clear in their response.

Stuart C. McDonald: The Minister is obviously doing
his bit by putting clause 2 into the Bill, but what I am
really asking—I suspect that he does not have the
answer today—is what other work is under way across
Government to make sure that Irish citizens have rights
on housing, health and everything else on exactly the
same basis as before, and to make sure that the loss of
free movement rights does not mean that they will be in
a worse position. Some sort of timetable on what is
going on, and how the change is being processed, would
be useful for lots of citizens.

Kevin Foster: I thank the hon. Member for quite a
constructive intervention. He obviously will appreciate
that those arriving after the transition period would not
have free movement rights, but those arriving before are
covered by the withdrawal agreement. I am more than
happy to get a letter to him setting out how we will
make sure of the position that he mentions. I suspect
that his concern is that when an Irish citizen is in the
United Kingdom, talking to a person at a Department
for Work and Pensions office, or a landlord, and presents
them with an Irish passport, it should be understood
inherently that it has exactly the same status in terms of
renting, or accessing a service or employment, as a
British passport, particularly given the different
commentary. I am more than happy to set out in writing
to the Committee the work that will be done on that
point.

In summary, the Government have already made
clear the rights available to individuals under the common
travel area and the EU settlement scheme following the
end of free movement, and we will continue to do so. I
therefore respectfully ask the hon. Member for Halifax
not to press the new clause for the reasons I have
outlined.

Holly Lynch: I welcome the fairly constructive way in
which the Minister has engaged on this point. The
points made in intervention by my friend from the SNP,
the hon. Member for Cumbernauld, Kilsyth and
Kirkintilloch East, do still stand. I reinforce that there
will continue to be a desire and unanswered questions in
this area. There are certainly merits to committing more
of what we have discussed to primary legislation, but I
will not press the new clause at this point. I beg to ask
leave to withdraw the motion.

Clause, by leave, withdrawn.
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New Clause 28

ANNUAL REVIEW: HIGHER EDUCATION

(1) The Secretary of State must commission an annual report
from the Migration Advisory Committee on the impact of the
provisions of this Act on the number of overseas students in the
UK from the EEA and Switzerland.

(2) The report must be laid before each House of Parliament
as soon as possible after it has been completed.

(3) A Minister of the Crown must, not later than three months
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.—(Kate
Green.)

Brought up, and read the First time.

Kate Green (Stretford and Urmston) (Lab): I beg to
move, That the clause be read a Second time.

It is a pleasure to see you in the Chair again this
morning, Sir Edward. The new clause would require the
Government to commission an annual report from the
Migration Advisory Committee on the impact of the Bill’s
provisions on the higher education sector.

As the Committee will know, the UK higher education
sector has a world-leading reputation, which helps it to
attract international students. The proportion of
international students is a measure in most global university
rankings, meaning that by choosing to study here,
international students contribute directly to the sector’s
world standing. Today, 18 of the UK’s universities rank
in the world’s top 100, and 76% of UK research is
ranked as excellent or world-leading. International staff
and students are crucial to the UK’s economic success,
and it is important that the UK continues to attract
both EU and non-EU students and staff in the future.

International students deliver more than £26 billion
to the UK economy. They bring more than £6.9 billion
in income to universities in tuition fees. They generated
£13 billion of export revenue in 2016, an increase of
41% since 2010. Universities UK estimates that universities
supported more than 200,000 jobs and were worth
£3.3 billion in tax revenues.

Aside from the direct economic benefits, international
students and staff are crucial to the provision of skills,
the conducting of research and the culture of the UK’s
universities. In 2017-18, UK higher education institutions
reported a £4.3 billion deficit between research income
received and the costs of delivering research activity.
Much of that gap was covered by international tuition
fees, so international students are key to the UK’s
research capacity.

In 2018-19, there were 485,645 international students
enrolled at UK universities, an increase from 436,600
international students in 2014-15. Some 342,620 of
those international students—that is 70%—were from
outside the European Union. The remaining 143,025
students were from EU countries, but the UK’s market
share has dropped in 17 of the world’s top 21 sending
countries. The Office for Budget Responsibility has
identified higher education as the sector likely to take
the hardest hit from the covid crisis.

Given the pressures, it will be vital to understand the
impact of immigration policy on future student numbers.
The impact assessment attached to the Bill is optimistic,
suggesting that a potential reduction in the number of
EEA students attending UK universities of 25,000 after
the first five years of the new points-based system will
be offset by a corresponding increase in non-EEA students.

However, some of the assumptions in the impact
assessment are highly speculative—as, indeed, the
Government themselves acknowledge. Paragraph 160 of
the impact assessment states that

“measures such as proof of funds and employment rights might
have an additional deterrent impact—but there is little evidence
on which to base an estimate. The impact of any administration
cost or visa fee or change to student funding will also impact
student choices. Therefore, the estimates presented here will only
reflect the potential impacts from changes in immigration policy
and not the overall impacts on EU student numbers.”

Paragraphs 163 and 164 state:

“The restrictions on the rights to bring dependants, which will
apply to EU students from 2021, may also have an impact on
inflows under the future system, as only those who are studying a
full-time course which is a least nine months long at a postgraduate
level of study are allowed to bring family members to the
UK…Applying these potential deterrents, the reduction in EU
student inflows are estimated to be around 15,000 per annum in
the first five years of the policy.”

In paragraph 165, expected-length-of-study data is
applied to the change in inflows, pointing to:

“an estimate of up to 25,000 fewer EU higher education students
in the UK by academic year 2024/25 relative to the baseline.”

The paragraph also argues that

“any places not taken by EU students may be occupied by
non-EU students, so the overall impact on foreign student numbers
is not clear.”

In paragraph 166, the Government estimate that

“non-EU enrolments might increase by up to 10 per cent, depending
on the level of study”,

but the paragraph also notes:

“This assumption is very uncertain, not least because other
drivers could have affected non-EU inflows over the period of the
last post-study work visa.”

None the less, paragraph 167 states:

“The assumption of around 10 per cent increase in enrolments
is estimated to lead to an average annual increase in non-EU
enrolments by around 25,000 over the first five years of the
policy.”

That is a strikingly convenient conclusion in the light of
the assessment of 25,000 fewer EU students at the end
of the same period.

Paragraph 172 notes:

“Changes in the numbers of students enrolling will affect
tuition fee income for universities. Overall, projected tuition fee
income is estimated to increase under the future immigration
system. This is primarily driven by the”—

assumed—

“increase in tuition fee income from additional non-EEA students
which is expected to more than offset the decline in EEA student
tuition fee income. The increase is estimated to be between
£1 billion and £2 billion over the first five years of the policy.”

However, paragraph 172 goes on to state:

“Estimates do not take any account of behavioural impacts,
nor any changes in universities expenditure.”

Paragraph 173 expands on that, stating:

“EU students are currently classified as ‘home’ students, and
therefore benefit from accessing student loans and paying domestic
tuition fees which are currently capped at £9,250 for undergraduates.
Estimates above assume home fee status and access to student
loans will remain the same as the current system. However, any
changes to this will have an impact on both EU student enrolments
and the projected tuition fee income of universities.”
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Paragraph 175 concludes:

“As a result of changes to net student enrolments modelled
above, a cumulative net fiscal benefit is estimated of under
£1 billion over the first five years of the forecast period.”

That is a bold statement that will be true only if the
assumptions in the impact assessment are correct and
the reductions in EU students are indeed replaced by
non-EU students.

We can already identify a number of policy choices
that could affect those assumptions. The current situation
for EEA students coming to the UK is that for academic
year 2020-21, they retain the same status as domestic
students. However, delays in start dates and term times
as a result of the covid crisis may mean that there will be
students who enrol on to academic year 2020-21, but do
not enter the UK until 2021. Which immigration system
will apply in such circumstances is uncertain.

12.15 pm

The Government urgently need to provide clarity on
this issue and find a sensible and pragmatic way to
ensure that no EEA students coming into the UK in the
academic year 2020-21 will face additional barriers to
entry as a result of the covid crisis and that they will all
be treated as they are currently.

As we heard last week in evidence from Richard
Burge of the London Chamber of Commerce and
Industry, post-study work opportunities play an important
role in attracting international students, so the two-year
post-study work visa is welcome, but Universities UK
has also identified a number of concerns about this
policy. The 2020 international student survey from
QS—Quacquarelli Symonds—found that only 6% of
prospective international students interested in studying
in the UK were aware of the timeframe that they would
be allowed to stay in the UK after studying, so better
promotion to prospective students is needed. The ISS
found that 60% of respondents would be more likely to
consider studying in the UK if the post-study work visa
was extended to three or four years, and clarity is
needed that students who begin their studies remotely
and subsequently spend less than 11 months in the UK
will still be eligible.

A number of uncertainties exist in relation to the
assumptions of student numbers set out in the impact
assessment. A report to Parliament, as proposed in our
amendment, would enable careful monitoring of the
extent to which the assumptions in the assessment are
realised and offer the chance to take early action if
outcomes are poorer than expected. The same is true of
non-UK staff in UK universities. International staff
make up nearly a third of the total academic workforce
in higher education institutions: 18% are from the EU
and 13% are from outside the EU, while the proportion
of academic research staff who are international staff
is even higher, and the number of international staff
has been increasing. EU staff members increased by
44% between 2012 and 2018, and non-EU staff members
by 25%.

It will be important that the proposed review reports
on the impact of Government policy on the recruitment
and retention of international staff, but here too there
are concerns about future policy direction. To be eligible
for a visa in the current immigration system, international
teaching staff are required to earn a minimum salary,

which is decided using well-established sector pay scales.
The Migration Advisory Committee advised that the
criteria used to set the minimum salary threshold should
be changed to use a different dataset from the annual
survey for hours and earnings. This change increases
the minimum salary requirement by over £7,000.

The Government followed the MAC’s advice on the
basis that academic staff would still be eligible in the
points-based system, because they hold a PhD-level
degree qualification, but while all teaching staff are
highly qualified, only around 49% hold a PhD. Twenty-
seven per cent of current international staff, or 7,800
people, would not be eligible to come to the UK under
the new proposals. Universities UK is aware that the
Government want to attract such staff, so it would
encourage a revision of the requirement to avoid any
unintended consequences. Higher education is the only
area of the education sector that does not receive an
exemption from the annual survey of hours and earnings
data measurements in the proposals.

Finally, around 17,000 UK university students take
part in the Erasmus+ scheme every year, which enables
thousands of students to benefit from the opportunities
that a period of study in an international university can
offer. The UK will not participate in the new Erasmus+
programme starting from 1 January 2021 unless the
Government secure continued participation in the current
talks on the UK’s future relationship with the EU. The
loss of Erasmus+ would be felt hardest by young people,
especially disadvantaged and disabled students, who
receive additional grants to study abroad, very often
going overseas for the first time.

The programme is also valued, however, by UK
employers. Almost half—42%—of higher education
students on Erasmus undergo traineeships abroad in
businesses and enterprises, learning skills that are demanded
by employers on graduation. Incoming students, meanwhile,
spend £420 million a year across the UK, and that sum
is rising annually. If we take account of these earnings,
the UK is estimated to make a net profit of £243 million
a year from our participation in Erasmus. Again, regular
reporting would enable Parliament to monitor the extent
to which young people continue to have access to the
best international exchange opportunities in higher
education, which is important for the UK’s competitiveness
and economic success and for the life chances of our
young people.

In conclusion, I hope the Minister will agree that
ongoing monitoring and reporting to Parliament on the
state of the higher education sector in relation to staff,
students and young people on exchange programmes in
the wake of this Bill will be vital. I commend my new
clause to the Committee.

Stuart C. McDonald: Again, I fully support and echo
much of what the hon. Member for Stretford and
Urmston has said. If anything, I would argue that the
review requested in the new clause should be slightly
broader and encompass not only student recruitment
but staff recruitment, because that is an important issue
for our universities. I also suggest that the report needs
an urgent timeframe, because the clock is ticking down
to a new academic year and a new recruitment period,
but she made all sorts of valuable points.
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[Stuart C. McDonald]

Some changes made to the Government’s original
White Paper have improved matters, such as the reduction
in the salary and skills thresholds, but there remain lots
of challenges, and of course just now universities are
under immense pressure in dealing with the coronavirus
pandemic and its fallout. I have spoken with Universities
Scotland about the review suggested in the new clause,
and what follow are some of the issues it raised. What
steps are the Minister and the Government taking to get
the visa system working again—lots of visa processing
centres remain closed—and how can alternative measures
be put in place to ensure we can recruit students at the
moment?

What steps will the Government take to ensure that
students can start courses online with confidence—for
example, by extending the window from three months
to six months so that people can have extra time to
arrive in the UK from when their visa becomes valid?
What steps are being taken to ensure that online study
does not disqualify students from the graduate route,
and will the Minister consider increasing the graduate
route length to three or four years and promoting it
intensively, because as we he heard awareness rates are
still very low?

Finally, the report should also look at whether
consideration has been given to waiving tier-4 visa fees
for one year only? In the longer run, what steps are
being taken to ensure that our visa fees are competitive
and allow us to compete with countries such as Canada
and Australia, which have such strong offers in terms of
fees and post-study work. These are all things the
Government should think about as part of the report,
and we think the new clause would be a welcome
addition to the Bill.

Kevin Foster: The new clause provides the Committee
with a useful opportunity to consider the important
issue of international students in the UK, and I am
grateful to hon. Members for tabling it.

I want to start by picking up on the point made about
Erasmus by the hon. Member for Stretford and Urmston.
My constituency sees a large number of Erasmus students,
and we very much welcome it. At the moment, the
scope and content of EU programmes post 2020, including
Erasmus, is being negotiated within the EU institutions
and has not been finalised. The Government have made
it clear that the UK is ready to consider participation in
certain EU programmes, in particular Erasmus+, once
the EU has agreed the baseline in its 2021-27 multiannual
financial framework. Given that that has not yet been
agreed, we are preparing for every eventuality and
considering a wide range of options with regard to the
future of international exchange and collaboration in
education and training if it is not possible to secure a
deal on Erasmus+. I want to give reassurance that the
will is there. Once the EU has agreed its baseline, we will
look to continue to be part of that valuable programme.

The Government strongly welcome international
students, as I know Members across the Committee do.
We see the academic and creative energy they bring to
communities across our Union, including Belfast, Glasgow,
Cardiff, Birmingham and Exeter. The Committee will
be pleased to hear that the UK is one of the world’s

leading destinations for international education, and
hundreds of thousands of talented students choose to
come to the UK’s world-leading institutions.

The Higher Education Statistics Agency has found
that the total number of international students in higher
education in the UK increased by 10% between 2014-15
and 2018-19, with the latest data suggesting that around
140,000 EU domiciled and 340,000 non-EU domiciled
students enrolled in higher education institutions in the
UK. The most recent set of immigration statistics show
some very welcome growth in the number of people
studying at our institutions from China and India in
particular.

I want to reiterate that the Government place no limit
on the number of international students who can come
to study in the UK and have no intention ever to
introduce any such limit in future under the new migration
system. Indeed, as set out in the “International Education
Strategy”, published last year, it is the Government’s
ambition to increase the number of international higher
education students studying in the UK to 600,000 by
2030. However, I recognise that we must not stand still
if we are to continue to be a leading destination for
international students. The Minister of State for Universities
recently announced a new international education
champion, Sir Steve Smith, to spearhead the UK’s
efforts in the international student market. The Minister
and I liaise regularly about the role that the migration
system can play in facilitating that.

In summer 2021, we will launch a new graduate
route, which will enable international students who have
successfully completed their degree to remain in the UK
for two years post study to work or look for work at any
level, in order to kick-start their career. That will ensure
that the UK continues to attract the brightest and the
best and that our offer to prospective international
students remains competitive internationally. I know
that this policy change has significant cross-party support.
It was even one of the first requests made by an SNP
MP in a recent Opposition day debate on migration, in
which my hon. Friend the Member for Moray and I
took part, and I am pleased that it has been welcomed
by the education sector.

I want to respond to the points made about eligibility
for this route. We have published guidance, which confirms
that those having to study overseas by distance learning
due to the current circumstances will still be eligible for
the graduate route. I do not blame Opposition Members
for not having seen it, because it came out this morning,
so I do not make that point to have a go at them. That
followed discussions that the Minister of State for
Universities and I had.

We will not penalise people for circumstances that are
beyond their control, and we are working to finalise
some of the details. Particularly for those on a one-year
course—who will predominantly be postgraduate students,
where we probably have a record of compliance and
they have a very high skill level—we will be working to
find that they have spent some time in the United
Kingdom. For those starting three-year courses, we will
not hold against them an absence from the United
Kingdom caused by having to do distance learning, as a
general principle.

We are looking at a range of other measures we can
take to facilitate applications for tier 4, particularly
from those who are applying to a new course having
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already been in the United Kingdom, many of whom
are postgraduates or have done foundation courses. We
have had strong representations on the extension to six
months. It is clear that that will not be a huge advantage
to someone looking to start a course in late September
or October, given that it is now mid-June, but we are
looking at where we can make some appropriate changes
to the migration rules to reflect the unique situation. We
will of course continue to work with Universities UK to
ensure that those changes are appropriate. As I say, we
have today published some guidance, which I am sure
Committee members will find interesting. I will make
sure that a link to it, or perhaps a copy of it, is sent
round, to make one or two of these points clear.

12.30 pm

On the wider response, we have extended leave, free of
charge, for those students who are unable to travel
home. We have also temporarily given more institutions
the ability to self-assess English language, permitted
distance learning and allowed students to make in-country
applications when they would otherwise not have been
able to do so. We will launch a new student route later
this year, as part of the new points-based system, and
EEA citizens who wish to come to the UK from 1 January
to study will need to apply under that route and meet
the requirements in the same way as non-EEA citizens.
However, to be clear, those who arrive before the end of
the transition period will be able to apply to the European
settlement scheme and benefit from the protections of
the withdrawal agreement.

Under the new student route, provided that students
have been offered a place by a sponsoring institution,
the immigration requirements will be light touch. Along
with being sponsored, students must be able to speak
the required level of English for their course and to
support themselves in the UK. The route will improve
on the existing tier-4 route, making it more streamlined
for sponsoring institutions and their students, creating
clearer pathways for students, and ensuring that the UK
remains competitive in a changing global market.

As I have mentioned before in Committee, the
Government have committed to expanding the role of
the Migration Advisory Committee. This year will be
the first time that the MAC publishes an annual report—an
important development to increase transparency and
provide more regular evidence on issues relating to
immigration. However, as I have said before, in addition
to specific commissions from the Government, the MAC
will also be able to undertake other work when it
considers it necessary.

In 2018, for the first time in its history, the MAC
looked at the issue of international students. The
Government have accepted its recommendations, and
we have gone slightly further than the MAC suggested
by creating the new graduate route, enabling international
graduates to remain in the UK for two years on completion
of their studies. Given the importance of the issue, I
cannot imagine that the MAC will not choose to look at
it regularly or comment on it in its annual report.

To touch on the comments made earlier, the MAC is
an independent body. Yes, it can take Government
commissions, but I am sure it will also be open to
representations from the sector and others—potentially
the devolved Administrations—on issues that it should
prioritise and consider.

It should be recognised that prospective students take
into account many factors when choosing where they
will go to study, including the quality of the institution
and the course on offer, course fees, the ability to access
student loans, graduate outcomes and the global economic
environment. The new clause would require the MAC
to consider the impact of “this Act” only. Such a
narrow focus would not capture the wider environment
that could affect international student numbers. For the
reasons I have set out, I hope that Opposition Members
will feel able withdraw the new clause.

Kate Green: I welcome much of what the Minister
has said. I welcome his and the Government’s ambition
to be and to continue to be a leading player in the
international student market. I very much welcome
what he said about the commitment either to continue
our association with Erasmus+, if that is possible, or to
find other ways to continue to offer international exchange
opportunities to students. He gave useful assurances in
relation to the guidance published this morning—which
I apologise for not having read—on greater flexibilities
in respect of the covid-19 crisis. I am sure that the MAC
will have heard what the Minister said about encouraging
its continued active review of the international student
market. Given the Minister’s comments, I beg to ask
leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 29

REPORT ON ARRANGEMENTS FOR TEMPORARY ENTRY

AND STAY FOR BUSINESS PURPOSES FOR EEA AND SWISS

NATIONALS

“(1) A Minister of the Crown must, within 12 months of this
Act coming into force, lay before Parliament a report evaluating
the effects of this Act on the arrangements for temporary entry
and stay for business purposes for EEA and Swiss nationals.

(2) That report must include—

(a) the qualification requirements for a short-term
business visitor

(b) the activities that can be undertaken by a short-term
business visitor;

(c) consider the reciprocal arrangements for UK nationals
travelling to the EEA and Switzerland.”—(Holly
Lynch.)

This new clause would require the Government to consider the
requirements of short-term business visitors.

Brought up, and read the First time.

Holly Lynch: I beg to move, That the clause be read a
Second time.

The new clause is not unlike some of the other
proposals we have made in this sitting to ask the
Government to go away and develop an evidence base,
shining a spotlight on certain sectors, which we hope
would then inform more concrete proposals. This proposal
has a particular focus on the creative industries, temporary
migration and visa requirements for working arrangements.

We understand that the Government are currently
negotiating a reciprocal agreement with the EU that
would allow UK citizens to undertake some paid business
activities in the EU without a work permit on a short-term
basis. However, the precise details, including the range
of activities, the documentation needed and the time
limit, are all still to be negotiated; certainly the details
are still to be put into the public domain.
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[Holly Lynch]

One sector directly affected is culture, music and the
performing arts. The creative sector contributes over
£100 billion a year to the UK economy and employs
over 3 million people, according to the Confederation
of British Industry. There are growing concerns in this
sector about the lack of progress on a reciprocal agreement
being reached before the end of the transition period,
and whether it would guarantee short-term work and
visits for EU nationals, all of which is critical for the
survival of the music profession.

Britain’s music industry has long attracted world-class
artists, entertainers and musicians to perform in the
UK, but this is all very precarious if visa issues are not
resolved by the end of the year. This is also one of the
sectors hardest hit by the coronavirus, as events and
performances will no doubt be one of the last elements
across society to return to normal.

Working in the European Union, whether that involves
performing, recording, teaching or collaborating, is an
essential part of the music professional’s ability to earn.
The music industry is very transient and often there is
not enough work available in the UK for musicians to
sustain livelihoods, but going abroad has often provided
a solution. We are not talking about performers earning
megabucks, although of course we want the UK to be
an attractive stage for them and for our international
talent in the rest of Europe—for example, UK performers
who may go to work in a holiday resort for two months
of the year, or may tour venues in a number of European
countries.

If the UK leaves without a comprehensive arrangement
in place, musicians could very quickly find themselves
trying to navigate the entry requirements for each of the
27 EU member states, which risks causing major disruption
to the UK’s music industry. Without effective reciprocal
arrangements, the UK may see a decline in skilled
culture sector workers entering the country from the
EU. If the music industry is to survive and we are to
continue attracting the best talent from across the world,
musicians and performers must be able to continue
travelling abroad to work with ease after the transition
period. It is the same for many other businesses and
industries.

The Home Office previously pledged that it would
allow EU bands to enter the country freely for gigs post
Brexit, and that it would continue to include special
arrangements for creative workers. A potential solution
might be a multi-entry touring visa valid for about two
years and EU-wide, covering all 27 member states,
which I know is the preference of the Incorporated
Society of Musicians.

I hope the Minister agrees that the UK must continue
to attract musicians and performers from all over the
world with an immigration system that is fit for purpose.
Providing the best possible situation to do that would
be achieved by commissioning the report set out in new
clause 29.

Kevin Foster: It might help if I briefly outline how the
current system for those visiting the UK for business
purposes operates. I note the shadow Minister has
focused on creative purposes, but the wording in the
new clause is “business visitor”.

The Government welcome genuine visitors to the
UK, and this is not going to change once free movement
has ended. We want to ensure legitimate travellers who
support our economy and enrich our culture can continue
to come to the UK smoothly in future. The UK’s
current immigration rules for visitors are already fairly
generous. Visitors can, in most cases, come to the UK
for up to six months, and take part in a wide range of
activities beyond simply tourism, or visiting family and
friends.

Visitors can attend conferences, carry out independent
research, undertake work-related training and maintain
and install equipment where there is a contract with a
UK company. We also allow audit activity and knowledge
transfer where these take place in an intra-company
setting. Visitors can undertake creative and sporting
activities, and there are also some exceptional instances
in the visitor rules whereby we allow payment by a UK
source for certain activities, including performing at a
permit-free festival, such as the Edinburgh festival.
There are also provisions for paid performance
engagement—or PPE, as we call it—whereby an individual
who has been invited by a creative organisation can be
paid for a short period for performing in the UK.

Those are already available to non-visa nationals,
such as Canadian, Australian, Japanese and New Zealand
citizens, and we have made it clear that EEA and Swiss
citizens will not need a visa to undertake these activities,
and will be able to travel and enter the UK on that basis.
The EU has already legislated so that UK nationals will
not need a visa when travelling to the Schengen area for
short stays of up to 90 days in any 180-day period, as
opposed to our slightly more generous provisions for
visitors.

The Government recognise that it is desirable for UK
nationals to have greater certainty about what they can
do when travelling to the EU on a temporary or short-term
basis, hence future arrangements on entry and temporary
stay in the EU are subject to ongoing negotiations.
Further, we look forward to reaching agreement on the
future entry and temporary stay of natural persons with
Switzerland and the EEA-European Free Trade Association
states. For obvious reasons, we cannot legislate that the
27 member states of the EU offer a deal to the UK, but
we hope we can come to a mutually beneficial agreement.

The UK’s visitor rules are kept under regular review.
In our points-based system policy statement from February,
we committed to

“continue our generous visitor provisions, but with simplified
rules and guidance”.

We have engaged with stakeholders to understand how
the rules can be simplified and improved and will continue
to do so once free movement ends. For these reasons,
there is no requirement for an additional report, and the
new clause would be an odd addition to the Bill, for
reasons I have set out in response to previous new
clauses. I would therefore ask the hon. Member for
Halifax to consider withdrawing the new clause.

Holly Lynch: I am grateful to the Minister for that
response. At this stage, we will continue to follow the
negotiations on the additional reciprocal arrangements,
and on that note I beg to ask leave to withdraw new
clause 29.

Clause, by leave, withdrawn.
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New Clause 30

Procedures for amending Immigration Rules

“(1) The Immigration Act 1971 is amended in accordance with
subsection 2.

(2) After section 3(2) insert—

“(2A) Any statement of the rules, or of any changes to the
rules, which affect the rights and obligations of persons who will
lose their right of freedom of movement under the provisions of
the Immigration and Social Security Co-Ordination (EU
Withdrawal) Act may not be made or have effect unless the
Secretary of State has complied with subsections (2B) to (2F)
below.

(2B) If the Secretary of State proposes to make changes to the
rules under subsection (2A) above, the Secretary of State must
lay before Parliament a document that—

(a) explains the proposal; and

(b) sets it out in the form of a draft order.

(2C) During the period of 60 days beginning with the day on
which the document was laid under subsection (2B) (the “60-day
period”), the Secretary of State may not lay before Parliament a
draft order to give effect to the proposal (with or without
modification).

(2D) In preparing a draft order under section (2A) above, the
Secretary of State must have regard to any of the following that
are made with regard to the draft order during the 60-day
period—

(a) any representations; and

(b) any recommendations of a committee of either House
of Parliament charged with reporting on the draft
order.

(2E) When laying before Parliament a draft order to give effect
to the proposal (with or without modifications), the Secretary of
State must also lay a document that explains any changes made
to the proposal contained in the document under subsection (2B).

(2F) In calculating the 60-day period, no account is to be taken
of any time during which Parliament is dissolved or prorogued or
during which either House is not adjourned for more than 4 days.”—
(Stuart C. McDonald.)

This new clause would amend the Immigration Act 1971 to ensure that
any changes to the UK’s Immigration Rules which affect EEA or Swiss
nationals must be made under the super affirmative procedure.

Question put, That the clause be read a Second time.

Question negatived.

New Clause 32

Annual report on labour market

“Within 12 months of this Act coming into force, and every
12 months thereafter, the Secretary of State must lay a report
before Parliament setting out how any changes made to the
Immigration Rules for EEA and Swiss nationals have affected
the extent to which UK employers have adequate access to
labour.”—(Stuart C. McDonald.)

This new clause would mean the Secretary of State must lay a report
before Parliament on how changes to Immigration Rules for EEA and
Swiss nationals are affecting access to labour.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, that the clause be
read a Second time.

I can be relatively brief, since we covered much of this
territory in earlier discussions, but it is a useful opportunity
to push the Minister on a few issues. What progress can
he report on raising awareness of the new tier-2 procedures
in which so many small and medium-sized enterprises
will have to participate, and what support is being rolled

out for those businesses to help them to navigate the
new system? What change has he noticed in the number
of applications for tier-2 sponsorship licences, and what
work is under way to streamline the system, which we
have spoken about at length previously?

I suspect the Minister’s answer to the new clause will
be that there is to be an annual MAC report. If so, can
we ask that it is laid before Parliament and then have a
debate on it? The Home Affairs Committee spoke about
an annual debate on migration in a repot two or three
years ago in trying to build a consensus on migration. It
looked at how other countries developed immigration
policy, and one issue that featured heavily in other
jurisdictions was, at the very least, an annual debate on
immigration policy generally.

We are talking about seismic changes to the way in
which many businesses will go about recruiting and
accessing the labour market, and the number of industry
bodies that have come to me to express concerns is
unbelievable—industry bodies I did not even know
existed until they got in touch—across food and drink,
agriculture, tourism and hospitality, fishing, manufacturing,
engineering, logistics, financial services, social care,
education, and many more. There is significant
apprehension, and it is not because any of these industries
want to exploit low wages; it is their realistic assessment
that they are struggling already to access the labour
they need in the UK at a price they can afford and
which keeps them competitive. Now they are going to
struggle to access labour from abroad, because of
immigration rules.

12.45 pm

We have spoken about the salary threshold on a
number of occasions, but we have not said much about
the skills threshold. It is welcome that it is lower than it
was in the original White Paper, but there is no route for
those in jobs below regulated qualifications framework
level 3. That excludes those in many roles in which we
have a high vacancy level, notably heavy goods vehicle
drivers and care workers. Sectors such as hospitality,
tourism, food and drink and agriculture are particularly
concerned about how they will recruit the people they
need, and I fear that the Government will come to
regret removing the one-year visa in the original White
Paper proposals, rather than listening to concerns and
improving it.

The concerns expressed by business also arise from
an assessment that even if jobs are at the required skill
and salary thresholds and businesses can access the
labour that they need, there will still be significant costs
and red tape. This is all happening when businesses
need it least. It will not be an issue for the huge
multinationals in London, which are well used to the
tier 2 system, but it will be a huge challenge for small
and medium-sized enterprises in every single constituency
represented in this room.

The Minister says he is confident that everything is in
hand, that the shortage occupation list will be more
efficient, and that the system will be streamlined, but we
need much more detail, and we need action. The Home
Office is being reckless in pushing ahead at this time,
but let us have a proper report and a debate, so that we
can decide what the impact has been, and can assess
whether the right decisions have been made and how we
go about building immigration policy for the future.
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Holly Lynch: I lend our support to the new clause. I
anticipate that the Minister will reflect on the developments
with the MAC, in that plans are afoot for an annual
assessment of labour requirements across the UK, which
will influence our immigration approach. However, I
echo what my friend from the SNP, the hon. Member
for Cumbernauld, Kilsyth and Kirkintilloch East, has
said. We would very much welcome that report being
placed before both Houses, so that there can be further
debate across this place.

We have called for reports on the sectors we are most
concerned about, which we have debated and discussed
this morning, but there will be so many others. As with
any change like this, there will be unintended consequences.
We want the opportunity to mitigate the impact of the
end of free movement, and to debate that in Parliament.
That would, we hope, lead to much more dynamic
decision making on changes to mitigate the impact of
the ending of free movement on further sectors. We
welcome the new clause.

Kevin Foster: I thank the shadow spokespeople for
their comments and the constructive way in which they
have put forward the new clause, which hits on an
important point. Certainly neither I nor anyone else in
government wants businesses to fail due to an unavailability
of labour, although, sadly, as many outside this room
would note, the impact of covid-19 on our economy
means that not many people would see that as a likely
issue over the coming period, for all too obvious reasons.

It is precisely for that reason that the Government are
bringing forward the new points-based immigration
system. It will be a single global system that will treat
everyone alike and will allow people to come to the UK
on the basis of their skills and the contribution they can
make, not their nationality or where their passport is
from. It will be a fair system, and we are introducing a
number of important elements, such as reducing the
skills and salary threshold below those in the tier 2 system,
and abolishing the cap and resident labour market test,
which will remove a lot of bureaucracy for employers
engaging with the system.

The system will also be flexible. We are making it
points-based, precisely so that we can facilitate the
entry of those with the greatest skills or those who are
coming to fill jobs where there is the greatest need. The
system will be kept under careful review.

I do not think anyone would disagree that it is profoundly
important to look at the effect that immigration is
having on the labour market. That means looking at the
situation for employers and the impact on UK workers
seeking employment. The new clause, focusing as it
does solely on employers, would give only one side of
the story, leaving workers’ interests at a disadvantage. I
also do not believe that the Government are best placed
to look at this issue; this type of request is why the
independent Migration Advisory Committee exists and
is commissioned to produce expert, independent reports
on the interplay between immigration and the labour
market. I do not believe that what it produces could be
further improved by another report from the Government.
As part of its work, the MAC already looks at which
occupations in the UK are currently experiencing a
shortage of workers and, crucially, where it thinks it
would be beneficial to fill vacancies through immigration.
We maintain shortage occupation lists to recognise that.

The work of the MAC and the reports it produces go
beyond the narrow scope of the work proposed by the
new clause. The MAC looks at the whole immigration
system, rather than just changes to the immigration rules.
The MAC also looks at the impact of all migration,
rather than limiting itself to EEA and Swiss migration,
as the new clause seeks to do, although I accept that the
wording is probably because of the scope of the Bill.
The future immigration system will be a global one,
where an EEA citizen has the same basic rights to
migrate to the UK as someone, for example, from the
Commonwealth.

The new clause would simply result in duplication of
work already being undertaken by the pre-eminent labour
market economists and migration specialists of the
MAC. Parliament regularly debates the MAC’s reports.
I hope that the MAC’s annual reports will help to
inform regular, structured debates on migration—something
to which Opposition Members alluded—allowing us to
take a more considered view, rather than simply reacting
to particular proposals or events. I have outlined the
role that the MAC will play. I hope that the hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East will feel able to withdraw his new clause.

Stuart C. McDonald: I am grateful to the Minister,
and I beg to ask leave to withdraw the clause.

Clause, by leave, withdrawn.

New Clause 41

CHILDREN IN CARE AND CHILDREN ENTITLED TO CARE

LEAVING SUPPORT: ENTITLEMENT TO REMAIN

‘(1) Any child who has their right of free movement removed
by the provisions contained in this Act, and who are in the care
of a local authority, or entitled to care leaving support, shall, by
virtue of this provision, be deemed to have and be granted
automatic Indefinite Leave to Remain within the United
Kingdom under the EU Settlement Scheme.

(2) The Secretary of State must, for purposes of subsection (1),
issue guidance to local authorities in England, Scotland, Wales
and Norther Ireland setting out their duty to identify the children
of EEA and Swiss nationals in their care or entitled to care
leaving support.

(3) Before issuing guidance under this section the Secretary of
State must consult—

(a) the relevant Scottish Minister;

(b) the relevant Welsh Minister; and

(c) the relevant Northern Ireland Minister

(4) The Secretary of State must make arrangements to ensure
that personal data relating to nationality processed by local
authorities for purposes of identification under subsection (1) is
used solely for this purpose and no further immigration control
purpose.

(5) Any child subject to subsection (1) who is identified and
granted status after the deadline of EU Settlement Scheme (“the
Scheme”) will be deemed to have had such status and all rights
associated with the status from the time of the Scheme deadline.

(6) This section comes into force upon the commencement of
this Act and remains in effect for 5 years after the deadline of the
EU Settlement Scheme.

(7) For purposes of this section, “children in the care of the
local authority” are defined as children receiving care under any
of the following—

(a) section 20 of the Children Act 1989 (Provision of
accommodation for children: general);
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(b) section 31 of the Children Act 1989 (Care and
Supervision);

(c) section 75 Social Services and Well-being (Wales) Act
2014 (General duty of local authority to secure
sufficient accommodation for looked after children);

(d) section 25 of the Children (Scotland) Act 1995
(Provision of accommodation for children);

(e) Article 25 of the Children (Northern Ireland) Order
1995 (Interpretation); and

(f) Article 50 Children of the (Northern Ireland) Order
1995 (Care orders and supervision orders).

(8) For the purposes of this section, “children entitled to care
leaving support” means a child receiving support under any of
the following—

(a) paragraph 19B of Schedule 2 Children Act 1989
(Preparation for ceasing to be looked after);

(b) s.23A(2) Children Act 1989 (The responsible authority
and relevant children);

(c) s.23C(1) Children Act 1989 (Continuing functions in
respect of former relevant children);

(d) section 104 of the Social Services and Well-being
(Wales) Act 2014 (Young people entitled to support
under sections 105 to 115);

(e) sections 29-30 Children (Scotland) Act 1995 (Advice
and assistance for young persons formerly looked
after by local authorities) as amended by s.66
Children and Young People (Scotland) Act 2014
(Provision of aftercare to young people); and

(f) Article 35(2) Children (Northern Ireland) Order 1995
(Persons qualifying for advice and assistance.).’—
(Dame Diana Johnson.)

This new clause aims to ensure that the children of EEA and Swiss
nationals who are in care, and those who are entitled to care leaving
support, are granted automatic Indefinite Leave to Remain under the
EU Settlement Scheme to ensure they do not become undocumented.

Brought up, and read the First time.

Dame Diana Johnson: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss
new clause 58—Settled status: children in care—

‘(1) Any child who has their right of free movement removed
by the provisions contained in this Act has the right of settled
status in the United Kingdom if that child is in care, is subject to
the public law outline process via a declaratory system,
undertaken on the child’s behalf by the Local Authority whose
care they are under, or is entitled to care leaving support.

(2) For the purposes of this section, “a child in care” means a
child who is under 18 and is—

(a) living with foster parents;

(b) living in a residential children’s home; or

(c) living in a residential setting like a school or secure
unit.”

(3) For the purposes of this section, “public law outline
process” is as set out under Family Court practice direction 12A
of 2004.

(4) For the purposes of this section, “children entitled to care
leaving support” means a child receiving support under any of
the following—

(a) paragraph 19B of Schedule 2 Children Act 1989
(Preparation for ceasing to be looked after);

(b) s.23A(2) Children Act 1989 (The responsible authority
and relevant children);

(c) s.23C(1) Children Act 1989 (Continuing functions in
respect of former relevant children);

(d) section 104 of the Social Services and Well-being
(Wales) Act 2014 (Young people entitled to support
under sections 105 to 115);

(e) sections 29-30 Children (Scotland) Act 1995 (Advice
and assistance for young persons formerly looked
after by local authorities) as amended by s.66
Children and Young People (Scotland) Act 2014
(Provision of aftercare to young people); and

(f) Article 35(2) Children (Northern Ireland) Order 1995
(Persons qualifying for advice and assistance).’

This new clause would seek to provide automatic settled status for all
looked after children in the care of local authorities and for children
entitled to care leaving support, removing the requirement on the local
authority to make an application to the EU Settlement Scheme on that
child’s behalf.

Dame Diana Johnson: It is a pleasure to serve under
your chairmanship, Sir Edward. New clause 41 is a
cross-party amendment tabled by the hon. Member for
East Worthing and Shoreham (Tim Loughton), who is
respected particularly for his knowledge and expertise
on children in care, having formerly been the Minister
for Children. The Chair of the Home Affairs Committee
has also added her name to the new clause, so I am sure
the Minister will want to give it his usual careful
consideration. I also support new clause 58, tabled by
my hon. Friends on the Opposition Front Bench.

This Bill focuses on bringing an end to freedom of
movement, but the system for dealing with those who
arrive before 31 December 2020 is far from problem-free.
New clause 41 deals with looked-after children and care
leavers. The Minister is well aware of the concerns
about that group. I want to stress at the outset that
every Member of this House, as an elected representative,
has a role as corporate parent to those children, and it is
our duty to ensure that every single one is able to secure
permanent immigration status.

The Home Office has estimated that there are 5,000
looked-after children and 4,000 care leavers in the United
Kingdom who would need to apply to regularise their
immigration status before the end of the transition
period. That figure is likely to have increased, as more
children entered care this year, and it is just an estimate,
because local authorities do not ordinarily collect the
nationality data of children in their care. A recent
analysis by the Children’s Society found that, as of
January 2020, 153 out of 211 local authorities across
the United Kingdom had identified just 3,612 EU, EEA
or Swiss looked-after children and care leavers. Only
404—11%—of those young people have settled their
status. It is unlikely that many more applications have
been made in the past few months; owing to coronavirus,
it is not a priority for busy local authorities. We also
know that helplines to assist with applications have
been closed or are operating a reduced service.

I know the Government are concerned about that
issue and have conducted their own survey to get a
better understanding of the number of looked-after
children who need to apply to the scheme, but that
information has never been published. It would be
interesting if the Minister agreed to publish the Home
Office’s data. We have yet to receive reassurance from
the Minister that sufficient work is under way to regularise
the immigration status of those children before the EU
settlement scheme deadline. Why is the application rate
so much lower for those vulnerable children? Like any
children, looked-after children and care leavers need the
help of their parents, and it is the local authority that is
responsible for their care and for making the application
to the EU settlement scheme.
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[Dame Diana Johnson]

Local authorities first need to identify which children
in their care have an EU nationality. That can be
problematic, as many children who have entered care at
a young age do not know their or their parents’nationalities.
They may have no passport or birth certificate, and the
local authority’s engagement can be difficult or non-existent.
The children see themselves as British, as they have
often not known any other home. The responsibility of
identification and application has fallen on social workers,
many of whom have stretched caseloads and do not
have the expertise or legal knowledge to deal with these
issues, particularly if they begin to encounter problems
in the process.

It is worth reflecting on the fact that, outside this
scheme, it is prohibited for social workers to give
immigration advice. During the pilot phase of the EUSS,
every application that the Coram Children’s Legal Centre
made on behalf of a child in care or care leaver included
detailed nationality advice, which requires expert legal
knowledge and understanding. Social workers had to
be supported at every stage of the process.

I am aware that the Government produced non-statutory
guidance to local authorities on the EUSS, regarding
their roles and responsibilities. As recently as April,
they reminded local authorities of that responsibility.
However, many local authorities still seem to be unaware
of the existence of that guidance or their responsibilities
under it. Even before we come to the issue of rates of
application and status received, there is an issue of
oversight. How many children are we talking about,
and who is making the applications for them?

I have already briefly referred to the problems with
applying. There is difficulty acquiring nationality documents
and evidencing the length of residence in the UK.
Social workers have to spend their time chasing various
European embassies to acquire the appropriate paperwork.
Right now, when so many embassies and services are
shut, that is proving difficult. The previous Immigration
Minister stated that the group could apply with alternative
documentation, but operating a system of discretion
can be very dangerous, and often has the opposite
effect. It requires children to receive a significant amount
of additional extra support.

Of course, local authorities are very stretched. They
have limited resources and do not have the legal immigration
expertise to handle complex cases that arise for children
in their care and care leavers. The risk is compounded
by the covid-19 pandemic. The Home Office has stated
that children who do not apply because their parent or
guardian did not submit an application on their behalf
can submit a late application. That includes children in
care and care leavers. However, there has not been a
formal policy statement to that effect. In any case, I am
sure the Government would rather act to prevent a child
in their care becoming undocumented than rectify mistakes
after they were made.

1 pm

The Minister has raised concerns about the automatic
element of the new clause, so I want to outline briefly
what I envisage to be the process of providing settled
status to these young people. First, the local authority
must identify any child whose right to freedom of
movement is removed by the Bill, and who is in their
care, or entitled to care-leaving support. Secondly, the

local authority should communicate with the child,
letting them know that they have been identified as
falling into this category, and that they will be identified
to the Home Office, so that it can secure their indefinite
leave to remain status under the EU settlement scheme.
The local authority should ensure that the child’s views
and best interests are taken into account.

Thirdly, the local authority should provide a list of
the identified children to the Home Office, setting out
each child’s name, age, email address, and social worker
or legal representative, and the fact that the child is in
the care of the local authority or entitled to care-leaving
support. A copy of that letter should be provided to the
child for their records. The Home Office would enter
that information into a database and issue an electronic
status for each child. As with all applications to the
EUSS, a letter confirming the child’s status, with the
requisite code, should be emailed to the address provided.
In addition, as is already provided for under the settlement
scheme, where a child is not from the EU, the EEA or
Switzerland, a physical document setting out the child’s
rights in the UK should be issued. Under the new
clause, any personal data relating to nationality that is
processed by local authorities for purposes of identification
is to be used solely for this purpose, and for no further
immigration control purpose.

The advantage of this process is that all children are
identified and given status, which ensures that they do
not become undocumented. Sorting out the issue of
settled status now prevents another cliff edge in the
future, when these young people would have to reapply
for settled status, potentially without the help of the
local authority. Under the process that I propose, the
evidential burden is lowered for the local authorities
applying, and for Home Office caseworkers, saving time
in a complex application process. The new clause and
the processes for identification and granting status would
be time-limited. As is set out, they would be effective for
five years after the deadline—until 30 June 2026.

In conclusion, the Home Office has expressed concerns
about giving automatic settled status to this group, but
what is the alternative? The worst possible situation
would be letting potentially thousands of children become
undocumented, and discovering in five, 10 or 20 years
that they have no proof of residency and are here
illegally. As corporate parents, we have been entrusted
with the care of these children. Allowing them to become
undocumented is not providing care or promoting their
welfare, as the Secretary of State is required to do. This
is another Windrush waiting to happen, with one glaring
distinction: the Government have been warned that
they should take action now. They are about to make
the same mistake, but they can do something about it
now. The new clause would ensure that these children
were given legal status. We are not suggesting that they
bypass the settlement scheme processes; we suggest,
rather, that they be given the helping hand that they so
desperately need to make it through the scheme in good
time, so that they can get the status to which they are
entitled. I commend new clause 41 to the Committee.

Tom Pursglove (Corby) (Con): I beg to move, That
the debate be now adjourned.

The Chair: I thank the Whip for that. Mr Stringer is
chairing the Committee this afternoon, and I understand
that the Committee intends to report then, so I will not
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see Committee members again. I thank you all for your

courtesy. Even the Government Whip has been well

behaved.

1.5 pm

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 18 June 2020

(Afternoon)

[GRAHAM STRINGER in the Chair]

Immigration and Social Security
Co-ordination (EU Withdrawal) Bill

New Clause 41

CHILDREN IN CARE AND CHILDREN ENTITLED TO CARE

LEAVING SUPPORT: ENTITLEMENT TO REMAIN

‘(1) Any child who has their right of free movement removed
by the provisions contained in this Act, and who are in the care
of a local authority, or entitled to care leaving support, shall, by
virtue of this provision, be deemed to have and be granted
automatic Indefinite Leave to Remain within the United
Kingdom under the EU Settlement Scheme.

(2) The Secretary of State must, for purposes of subsection
(1), issue guidance to local authorities in England, Scotland,
Wales and Norther Ireland setting out their duty to identify the
children of EEA and Swiss nationals in their care or entitled to
care leaving support.

(3) Before issuing guidance under this section the Secretary of
State must consult—

(a) the relevant Scottish Minister;

(b) the relevant Welsh Minister; and

(c) the relevant Northern Ireland Minister

(4) The Secretary of State must make arrangements to ensure
that personal data relating to nationality processed by local
authorities for purposes of identification under subsection (1) is
used solely for this purpose and no further immigration control
purpose.

(5) Any child subject to subsection (1) who is identified and
granted status after the deadline of EU Settlement Scheme (“the
Scheme”) will be deemed to have had such status and all rights
associated with the status from the time of the Scheme deadline.

(6) This section comes into force upon the commencement of
this Act and remains in effect for 5 years after the deadline of the
EU Settlement Scheme.

(7) For purposes of this section, “children in the care of the
local authority” are defined as children receiving care under any
of the following—

(a) section 20 of the Children Act 1989 (Provision of
accommodation for children: general);

(b) section 31 of the Children Act 1989 (Care and
Supervision);

(c) section 75 Social Services and Well-being (Wales) Act
2014 (General duty of local authority to secure
sufficient accommodation for looked after children);

(d) section 25 of the Children (Scotland) Act 1995
(Provision of accommodation for children);

(e) Article 25 of the Children (Northern Ireland) Order
1995 (Interpretation); and

(f) Article 50 Children of the (Northern Ireland) Order
1995 (Care orders and supervision orders).

(8) For the purposes of this section, “children entitled to care
leaving support” means a child receiving support under any of
the following—

(a) paragraph 19B of Schedule 2 Children Act 1989
(Preparation for ceasing to be looked after);

(b) s.23A(2) Children Act 1989 (The responsible authority
and relevant children);

(c) s.23C(1) Children Act 1989 (Continuing functions in
respect of former relevant children);

(d) section 104 of the Social Services and Well-being
(Wales) Act 2014 (Young people entitled to support
under sections 105 to 115);

(e) sections 29-30 Children (Scotland) Act 1995 (Advice
and assistance for young persons formerly looked
after by local authorities) as amended by s.66
Children and Young People (Scotland) Act 2014
(Provision of aftercare to young people); and

(f) Article 35(2) Children (Northern Ireland) Order 1995
(Persons qualifying for advice and assistance.).’—
(Dame Diana Johnson.)

This new clause aims to ensure that the children of EEA and Swiss
nationals who are in care, and those who are entitled to care leaving
support, are granted automatic Indefinite Leave to Remain under the
EU Settlement Scheme to ensure they do not become undocumented.

Brought up, read the First time, and Question proposed
(this day), That the clause be read a Second time.

2 pm

Question again proposed.

The Chair: I remind the Committee that with this we
are considering new clause 58—Settled status: children
in care—

‘(1) Any child who has their right of free movement removed
by the provisions contained in this Act has the right of settled
status in the United Kingdom if that child is in care, is subject to
the public law outline process via a declaratory system,
undertaken on the child’s behalf by the Local Authority whose
care they are under, or is entitled to care leaving support.

(2) For the purposes of this section, “a child in care” means a
child who is under 18 and is—

(a) living with foster parents;

(b) living in a residential children’s home; or

(c) living in a residential setting like a school or secure
unit.”

(3) For the purposes of this section, “public law outline
process” is as set out under Family Court practice direction 12A
of 2004.

(4) For the purposes of this section, “children entitled to care
leaving support” means a child receiving support under any of
the following—

(a) paragraph 19B of Schedule 2 Children Act 1989
(Preparation for ceasing to be looked after);

(b) s.23A(2) Children Act 1989 (The responsible authority
and relevant children);

(c) s.23C(1) Children Act 1989 (Continuing functions in
respect of former relevant children);

(d) section 104 of the Social Services and Well-being
(Wales) Act 2014 (Young people entitled to support
under sections 105 to 115);

(e) sections 29-30 Children (Scotland) Act 1995 (Advice
and assistance for young persons formerly looked
after by local authorities) as amended by s.66
Children and Young People (Scotland) Act 2014
(Provision of aftercare to young people); and

(f) Article 35(2) Children (Northern Ireland) Order 1995
(Persons qualifying for advice and assistance).’

This new clause would seek to provide automatic settled status for all
looked after children in the care of local authorities and for children
entitled to care leaving support, removing the requirement on the local
authority to make an application to the EU Settlement Scheme on that
child’s behalf.
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Holly Lynch (Halifax) (Lab): Thank you very much
and welcome back, Mr Stringer; it is a pleasure to serve
under your chairmanship once again. It is a pleasure to
follow my hon. Friend the Member for Kingston upon
Hull North, who made a powerful and persuasive
contribution earlier to reinforce the merits of new clause 41.

I rise to speak in favour of new clause 58, about
which we feel strongly and which is not dissimilar to
new clause 41. As things stand, it is currently the
responsibility of local authorities to make an application
to the European Union settlement scheme for children
under 18 who will be eligible to apply but who are
currently in the care of the local authority. The Committee
heard evidence on that from the Children’s Society, and
I noted the Minister’s scepticism about aspects of that
approach. I will seek, with genuine sincerity, to persuade
him of the merits of taking an alternative approach.

Children are taken into care only if they have had the
worst possible start in life. The cohort of children who
would be affected by the new clause have the fateful
combination of absent parents and precarious migration
status. If we do any good with the Bill, it should be by
giving those kids some stability on just one those fronts,
in the hope that they can go on to a much brighter
future.

In answer to a written parliamentary question, the
Home Office said that it estimates—as we have already
heard—that around 5,000 looked-after children and
4,000 care leavers in the UK would need to apply to the
EU settlement scheme, but the exact numbers are unknown.
Any further investigations undertaken by the Home
Office to better understand those numbers have not
been published, so, like my hon. Friend the Member for
Kingston upon Hull North, I wonder whether the Minister
is in a position to update the Committee on those
estimates.

My hon. Friend referred to the incredibly informative
survey work of the Children’s Society on this matter, in
the absence of any further official data. It conducted its
own research, sending freedom of information requests
to every local authority or children’s services provider in
the UK. That totalled 211 providers, 153 of which
responded to the FOI requests by January this year.
Those local authorities identified just 3,612 European
economic area or Swiss looked-after children and care
leavers, which is only 40% of Home Office estimates. Of
those 3,612 children and young people, only 730 had so
far applied to the EU settlement scheme. Of those, only
404 were in receipt of status—282 had settled status and
122 had pre-settled status—meaning that, of those identified
by local authorities, only 20% have applied and only
11% have been granted status. Although the data represents
73% of local authorities or service providers, and as
such is not fully representative, it offers a strong indication
that there are serious and urgent concerns about identifying
and settling the migration status of vulnerable children
whose status and future will be significantly affected by
the Bill.

The Minister might argue that as those figures relate
to data gathered in January of this year, progress may
since have been made. However, considering that we
started to enter lockdown in mid-March, I suspect that
not a great deal of progress has been made in the
intervening weeks. The Minister might argue that because
only 153 local authorities responded and 58 councils
did not contribute data, the stats might actually be
better than that sample suggests, but a number of those

councils said they did not have that information and
could not provide it to the Children’s Society. In fact,
32 local authorities said that they were unable to provide
the data or that they did not hold the information in a
reportable format.

Whether through the Government’s proposed approach,
which means going through the full application, or
through the streamlined alternative proposed in the new
clause 58, for those children the local authority has
responsibility for securing their status either way. If
those very councils are saying that they do not know
how many children in their care are eligible, we all
ought to be incredibly concerned.

The Government have produced non-statutory guidance
to local authorities on the EUSS regarding their roles
and responsibilities in making or supporting applications
for looked-after children and care leavers. However, in
its oral evidence last week, the Children’s Society said
that it had engaged with several councils that were still
unaware of the existence of the guidance or their
responsibilities as set out within it. Although the Children’s
Society has attempted to address that by providing
councillors with resources aimed at helping them in
their accountability, overview and scrutiny roles, we
clearly still have a number of barriers to overcome.

Even where local authorities are aware of their
responsibilities, the young people in their care often
have extremely complex cases that require considerable
support and legal advice. Many require nationality advice,
others have complex family arrangements, and most
simply do not have the required documentation. Social
workers are consequently spending months navigating
advice and acquiring the necessary documents from
European embassies. Social workers are by no means
specialists in that area of work, and do we really want
them to be acting as immigration caseworkers when we
know the incredible case loads that they face?

All those factors were in play before they were
compounded by the coronavirus. Local authorities are
in the fight of their lives to keep communities going.
The resources are, and will continue to be, spread
incredibly thinly, diverting efforts to the frontline of
fighting the virus for the foreseeable future. We have
vulnerable children at home without day-to-day interaction
with services. Although those children can still attend
school we know that, disappointingly and worryingly,
numbers are still low.

The challenges presented for children’s services are
enormous. Identifying and assisting children in care to
apply for an immigration status that is seemingly non-urgent
has inevitably been de-prioritised. The most recent EUSS
statistics show that applications fell by 46% in April this
year, and anecdotal evidence from practitioners indicates
that the number of applications and referrals of EU
children in care or care leavers has been low, as we
would expect during this time.

Even when applications have been made, the Children’s
Society research found that in its sample only 404 EU
national children in care or care leavers were in receipt
of status through the EUSS, out of an estimated 9,000.
In just over a nine-month period, only 11% of the
vulnerable children identified through the survey, which
is just 4% of the Home Office estimate of 9,000, were
able to settle their status, compared with 79% of the
overall official estimate of 3.4 million EEA citizens over
the same nine-month period.
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If those trends continue, thousands of European
children either currently in the care system or who have
recently left care will fall through the gaps, becoming
undocumented and left without immigration status—
rubbing salt into the wounds of what has already been a
troubled start in life. The Home Office previously stated
in answer to a written question that children who

“do not apply because their parent or guardian did not submit an
application on their behalf can submit a late application. This
includes children in care and care leavers.”

That is welcome, but both local and national Government
must work to ensure that no child in the care of the state
becomes undocumented, and we can do that with the
new clause.

Having discussed some of the practicalities on the
matter at length with my local director of children’s
services, Julie Jenkins, for whose assistance I put my
gratitude on the record, we propose that local authorities,
on a declaratory basis, provide a list of names to the
Home Office of the children and young people who
would be eligible. In responding to reservations raised
by the Minister at last week’s evidence session, the
Home Office would then grant those young people
settled status, as they would for a person who had made
an application.

The Minister asked the Children’s Society how these
young people prove their status. To answer his question:
in the same way any other person with settled status
would. We have been unable, sadly, to convince the
Minister of the merits of physical proof, so they would
have confirmation through an e-visa. On the issue of
pre-settled and settled status, of the 404 children in the
sample that we are talking about who are in receipt of
status, 282 were granted settled status and 122 were
granted pre-settled status.

Given everything that those kids have been through,
why are we giving them pre-settled status? Let us just
give them settled status. Let us not simply sign them up
for yet more years of paperwork and burdens of proof;
let us just take all that uncertainty off the table for them
in this instance by giving them both settled status and
proof of it.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
On burden of proof, is it not the case that the Government
have made it clear that alternative types of documentation
might be available for children who cannot get access to
birth certificates or other documents because they are
estranged from their parents?

Holly Lynch: I would welcome that in the event that
there is no alternative and that some of the more
regular items of documentation are not available. In
taking that route, however, we are still asking children
to go away and gather a potentially enormous amount
of information and documentation. When we know
that such children are eligible, why can we not just deal
with this issue in a streamlined way through local
authorities and the Home Office?

I hope I have satisfied the Minister’s reservations
about this approach. We are talking about a cohort of
children and young people who are our responsibility;
we the state are acting as their legal guardians. Let us do

the best we can for them and at least give them confidence
in their immigration status, in the hope that they can go
on to overcome all their challenges and build happy
lives here in the UK.

The Parliamentary Under-Secretary of State for the
Home Department (Kevin Foster): It is a pleasure to
serve under your chairmanship, Mr Stringer. I will
speak to the two new clauses that have been moved. I
appreciate the intentions behind them, and the concerns
and genuine points that have been raised. That is why,
from the outset, there have been arrangements in place
to ensure that the EU settlement scheme is accessible to
all, including looked-after children and care leavers.
Prior to the full launch of the scheme in March 2019,
agreements were reached and plans put in place with
local authorities to ensure that relevant children and
care leavers receive the support they need in securing
their UK immigration status under the scheme.

Local authorities in Great Britain, and health and
social care trusts in Northern Ireland, are responsible
for making an application under the EU settlement
scheme on behalf of an eligible looked-after child for
whom they have parental responsibility by way of a
court order. Their responsibilities to signpost the scheme
and support applications in other cases have also been
agreed. They concern children for whom there is no
court order but where the local authority has a clear
interest in supporting the best interests of the child—for
example, children accommodated by the local authority,
children in need and care leavers.

The Home Office has implemented a range of support
services to ensure that local authorities and health and
social care trusts can access help and advice when they
need to. We have engaged extensively with relevant
stakeholders, such as the Department for Education,
the Local Government Association, the Ministry of
Justice, the Association of Directors of Children’s Services
and equivalents in the devolved Administrations, to
understand and address the needs of looked-after children
and care leavers, and to ensure they are all supported.
Guidance has also been issued to all local authorities on
their role and responsibilities for making or supporting
applications under the EU settlement scheme for looked-
after children and care leavers. The Home Office is
holding regular teleconferences specifically for local
authority staff who are responsible for making relevant
applications, in order to support them and provide a
direct point of contact for them within the Home
Office.

A new burdens assessment has been conducted, and
funding has been issued to local authorities that have
responsibilities for carrying out specific duties in relation
to looked-after children and care leavers, to ensure they
are adequately funded to do such work. Along with the
Minister for Children and Families in the Department
for Education, I have written to lead council members
to underline the importance of the work that their local
authorities are undertaking to ensure that eligible looked-
after children and care leavers make applications to the
EU settlement scheme, and to highlight the support
available. Home Office caseworkers are directly working
with local authority staff who are responsible for making
applications, as well as with organisations that specialise
in working with children, such as the Children’s Society
and Coram.
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Additionally, the Home Office has provided £9 million
of grant funding to 57 voluntary organisations across
the UK in order to support vulnerable citizens in applying
to the EU settlement scheme. They include several
organisations specialising in support for vulnerable children
and young people. We have now committed a further
£8 million for such work, allowing charities and local
authorities to bid for grant funding to provide support
to vulnerable people and help ensure that no one is left
behind. To reassure the Committee, we are continuing
the existing arrangements until new arrangements and
a new bidding process are completed.

Dame Diana Johnson (Kingston upon Hull North)
(Lab): I am listening carefully to all the steps that the
Home Office is taking, but is the Minister now in a
position to publish the information about the number
of children affected by needing to apply for the EU
settlement scheme? I understand that his Department
has already undertaken that work.

2.15 pm

Kevin Foster: It is probably worth saying that, as of
today, we cannot publish a final list of all who will be
eligible under the EU settlement scheme because the
transition period extends to 31 December this year.
Therefore, people may yet arrive in the country who
would be eligible to apply under the scheme. As part of
the quarterly statistics publication—not the monthly
one—we publish the number of applications from children.
A large amount of work is going on, but it would be
impossible today to have a definitive number of all who
will finally be eligible, because eligibility, along with
freedom-of-movement rights, runs up to 31 December.

Mr Goodwill: Is it not also the case that there may be
children claiming to be EEA citizens who may turn out
to be, for example, from Albania, so publishing a figure
based on what people claim would not be the true
figure?

Kevin Foster: I thank my right hon. Friend for that
intervention. Yes, there is always that possibility. For
example, one of the reasons why we will not look to
accept EEA identity cards in the long term at the border
and internally for certain right-to-work checks is that
some EEA identity cards are very prone to abuse, unlike
secure passports. There are always going to be such
claims, but certainly there is strong work going on.
However, as we touched on, the core reason is that we
cannot produce today a final list of who will be eligible,
but we are working closely with local councils. Of
course, each day children come into care, sadly, so
again, snapshots do not reflect the work that needs to
be done.

Kate Green (Stretford and Urmston) (Lab): I do
think that a running total—albeit one that would be
changing from quarter to quarter—would give us a
sense of the scale of the challenge, especially as we are
now within six months of the end of the transition
period and a year from the end of the extended period
in which applications can be made. This point was
raised, I think, a year ago in a debate in Westminster
Hall when the Government first gave the undertaking

to collect the data, and to do so through local authorities,
which ought to give us a bit more confidence about its
validity than if children or their families were simply
providing it themselves. I say to the Minister that it
would reassure Parliament if such information as is
available were made public as soon as possible, although
we understand that it is a bit of a moving feast.

The Chair: I remind hon. Members that interventions
should be brief and to the point.

Kevin Foster: I have outlined the work that we are
doing with local authorities to identify who is eligible.
As the hon. Lady said, it is a moving feast, and we
particularly want to make sure that those responsible
for making these applications are aware of how to apply
and who qualifies, and that they then proceed to do so.

I understand the concerns expressed by hon. Members
about looked-after children and care leavers, and we
must ensure that their corporate parents secure the best
possible outcomes for them.

Dehenna Davison (Bishop Auckland) (Con): Does the
Minister agree that the best way that we can support
looked-after children is by ensuring that they can take
full advantage of the EU settlement scheme through
local authorities, rather than having a two-tier system?

Kevin Foster: Absolutely. Once someone has their
status under the European settlement scheme, they join
another—why, we have had over 3 million decisions
taken on granting status. That will be part of how our
border system will operate in future. One of the lessons
learned from the past is this—status was granted under
an Act of Parliament, but then in several decades’ time
it has to be explained to someone how their status was
under a different approach from how status is granted
to those who are in the same cohort, in terms of
nationality and citizenship. That is not helpful to anyone.
That is one of the lessons learned, of course, from the
experience of the Windrush generation. That Act of
Parliament was in 1971. The status was granted on
1 January 1973 and the issues then started to be encountered
30 years later, and not just since 2010— the first case
mentioned on the front of Windrush lessons learned
review is from 2009. Again, it is about how those issues
are created.

A declaratory scheme as proposed in new clauses 41
and 58, under which those covered automatically acquire
UK immigration status, would cause confusion and
potential difficulties for these vulnerable young people
in future years, with their having no solid evidence of
their lawful status here. They will need evidence of their
status when they come to seek employment, or access to
benefits and services to which they are entitled. A
declaratory system would leave them without that evidence,
struggling to prove their rights and entitlements over
decades to come.

I listened carefully to the comments made by the hon.
Member for Kingston upon Hull North, in which she
outlined the process local authorities could go through
to list the children and send those lists to the Home
Office. I thought, “If local authorities are going to go
through all this, then the logical thing for them to do is
make the applications that are required under the EU
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settlement scheme, and ensure the children they are
listing have the status they need.” It is hard to see what
the benefit to councils would be if we introduced a
different process that did not produce a better outcome.
If that is what we are going to ask people to do—arrange
a working identifier—the next stage is to ask them to
make quite a simple application to the European settlement
scheme to get the status that child deserves.

Stuart C. McDonald (Cumbernauld, Kilsyth and
Kirkintilloch East) (SNP): The Minister must accept
that a declaratory system does not leave people without
a means of proving their status. They have every incentive
to apply to the settlement scheme to get the document
they need to access the services the Minister has referred
to, and would have the facility to do so.

Kevin Foster: Again—here we go—this would mean
that someone who had a status could not be distinguished
from someone who did not have a status, and would
then have to make an application. We have been clear
that we cannot allow people to have a status without
going through the process, but that we have some generous
provisions in place. Similarly, physical documents that
are decades old, that date from when someone is a child,
are unlikely to be particularly convincing proof in many
instances. That is why we need to move towards a digital
system that is a permanent record, and if the children
are being identified—as Opposition Members are
suggesting—the next stage is to make that application,
make it simple, and get their status secured. That means
the children are then secure for the rest of their life,
which is a better outcome.

Fundamentally, changing a system that is working
well overall would have the exact opposite effect to that
which the new clauses appear intended to achieve, leading
to confusion and uncertainty. We have also made it
clear that where a person eligible for status under the
scheme has reasonable grounds for missing the deadline—
for example, if their council did not apply to the EU
settlement scheme on their behalf—they will be given a
further opportunity to apply. We will ensure that individuals
who have missed the deadline through no fault of their
own can still obtain lawful status in the UK, which I
suggest is a far better response to the concerns expressed
by Opposition Members than the new clauses they are
proposing. That is why the Government will not accept
them.

Dame Diana Johnson: I am disappointed by the Minister’s
response to new clause 41. It is also disappointing that
the Minister is not able to update the Committee with
some information, recognising that that information
about numbers may be changing over time. This is a
matter that will not go away, and rather than test the
opinion of the Committee today, I may wish to return
to it on Report. I therefore beg leave to withdraw the
motion.

Clause, by leave, withdrawn.

New Clause 45

IMMIGRATION: NO RECOURSE TO PUBLIC FUNDS

“Section 3(1)(c)(i) and (ii) of the Immigration Act 1971 cannot
be applied to persons who have lost rights because of section (1)

and Schedule 1 of this Act, until such time as may be specified in
a resolution passed by each House of Parliament.”—(Stuart C.
McDonald.)

This new clause seeks to delay application of No Recourse to Public
Funds rules during the current pandemic and until such time as
Parliament decides.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 56—Recourse to public funds—

“(1) For the purpose of this section, a person (“P”) is defined
as any person who, immediately before the commencement of
Schedule 1, was—

(a) residing in the United Kingdom in accordance with the
Immigration (European Economic Area)
Regulations 2016;

(b) residing in the United Kingdom in accordance with a
right conferred by or under any of the other
instruments which is repealed by Schedule 1; or

(c) otherwise residing in the United Kingdom in
accordance with any right derived from European
Union law which continues, by virtue of section 4 of
the EU Withdrawal Act 2018, to be recognised and
available in domestic law after exit day.

(2) Regulations under section 4(1) may not be made until the
Government has brought forward legislative measures to ensure
that P can access social security benefits, where P is habitually
resident, including repealing or amending the following
provisions insofar as they relate to P—

(a) section 3(1)(c)(ii) of the Immigration Act 1971;

(b) section 115 of the Immigration and Asylum Act 1999;

(c) any provision in subordinate legislation, which imposes
a “no recourse to public funds” condition on grants
of limited leave to enter or remain; and

(d) any other enactment or power exercised under any
other enactment, which makes immigration status a
condition to access social security benefits.”

This new clause seeks to restrict measures prohibiting recourse to public
funds.

New clause 59—Analysis of exemption from no recourse
to public funds condition—

“(1) The Secretary State must produce a report on the impact
of no recourse to public funds conditions for those who meet the
criteria in subsection (2).

(2) The report under subsection (1) must include the impact on
EEA and Swiss nationals—

(a) with children;

(b) with pre-settled status; and

(c) who are victims of domestic abuse.

(3) For the purposes of this section, a public fund is defined as
any of the following:

(a) attendance allowance;

(b) carer’s allowance;

(c) child benefit;

(d) child tax credit;

(e) council tax benefit;

(f) council tax reduction;

(g) disability living allowance;

(h) discretionary support payments by local authorities or
the devolved administrations in Scotland and
Northern Ireland which replace the discretionary
social fund;
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(i) housing and homelessness assistance;

(j) housing benefit;

(k) income-based jobseeker’s allowance;

(l) income related employment and support allowance
(ESA);

(m) income support;

(n) personal independence payment;

(o) severe disablement allowance;

(p) social fund payment;

(q) state pension credit;

(r) universal credit;

(s) working tax credit; and

(t) Immigration Health Surcharge (IHS).

(4) For the purposes of this section—

“domestic abuse” has the same meaning as in section 1
of the Domestic Abuse Act 2020;

“victim” includes the dependent child of a person who
is a victim of domestic abuse.”

This new clause will require the Government to consider the impact of
no recourse to public funds exemption.

New clause 62—Recourse to public funds: EEA and
Swiss nationals with dependants—

“(1) EEA and Swiss nationals with dependants under the age
of 18 must be exempt from any no recourse to public funds
condition that would otherwise be placed on them under
Immigration Rules.

(2) For the purposes of this section, a public fund is defined as
any of the following—

(a) attendance allowance;

(b) carer’s allowance;

(c) child benefit;

(d) child tax credit;

(e) council tax benefit;

(f) council tax reduction;

(g) disability living allowance;

(h) discretionary support payments by local authorities or
the devolved administrations in Scotland and
Northern Ireland which replace the discretionary
social fund;

(i) housing and homelessness assistance;

(j) housing benefit;

(k) income-based jobseeker’s allowance;

(l) income related employment and support allowance
(ESA);

(m) income support;

(n) personal independence payment;

(o) severe disablement allowance;

(p) social fund payment;

(q) state pension credit;

(r) universal credit;

(s) working tax credit; or

(t) Immigration Health Surcharge (IHS).”

This new clause would allow EEA nationals and Swiss nationals with
children under the age of 18 to access public funds.

Stuart C. McDonald: It is a pleasure to serve under
your chairmanship, Mr Stringer. In tabling new clauses 45
and 56, my party wants to set out our opposition to
how the no recourse to public funds regime is working,
both in general and specifically during the current covid
crisis. We think it is having some drastic effects, and
therefore refuse to extend it to EEA nationals during
the current public health crisis, or indeed more generally.
Of course, we urge the Government to go further by
also disapplying NRPF rules in relation to other migrants.

Because of this Bill, any EEA migrants coming to the
UK under the new system will face the same problems
as those coming from outside the EEA. They will be
prohibited from accessing public funds until they are
granted permanent residence, something that will take
five years for some migrants and 10 for others, if it is
granted at all. No recourse to public funds conditions
will be applied to the family members of UK citizens
and settled persons, as well as those to whom we have
extended an invitation to come on a work visa. That
means that individuals, families and children are prevented
from accessing most in-work and out-of-work benefits,
including child benefit, tax credits, universal credit,
income-related employment support allowance, income
support, local welfare assistance schemes, housing benefit
and social security.

Mr Goodwill: Does the hon. Gentleman agree that
the term “no recourse to public funds”is slightly misleading,
because there are a number of benefits that people are
entitled to, including the furlough scheme, should they
be entitled to that?

Stuart C. McDonald: It is welcome that the furlough
scheme is extended to these individuals, but it is nowhere
near enough. I will come to specific problems in relation
to covid later in my short speech.

In short, if these new clauses are not agreed, many
thousands more people who are here because they are
family members or because they are wanted for their
work will be put at risk of poverty and insecurity.

Those who come here with limited leave visas certainly
do not expect to have to rely on public funds, but as we
have seen all too well in recent months, unforeseeable
events that are completely beyond their control can
have a dramatic impact on their capacity to sustain
themselves and their family. I am talking about coronavirus,
but the ability of individuals to support themselves can
be affected for reasons that are many and varied. It
could be economics, illness within the family, relationship
breakdown, accidents or the death of a loved one.

We have allowed and welcomed people who come to
work here or to join their families. There is no reason or
justification for denying them the safety net and security
that we regard as essential for everybody else.

Included in those impacted by the NRPF rules are
parents who are working hard in roles that are absolutely
crucial at this time, including care workers, NHS staff,
cleaners and people involved in food preparation. Some
are working extraordinarily long hours but still cannot
access even limited top-up benefits to help them meet
the needs of their children.

Thanks to the Children’s Society, we know that many
of the families detrimentally impacted by the rules are
headed by single mothers, often from black, Asian and
minority ethnic backgrounds. There are also significant
numbers of families that include children with special
educational needs who require additional help from
supporting agencies.

It is also important to note that many of the children
who will be victims of the NRPF rules will have been
born and brought up here. I link back to my amendment
on fees for registering British citizens; some of these
children would be entitled to British citizenship, but
cannot access it, either because they are not aware of it
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or because they are priced out of it. There will even be
British citizens among those children, who are being
punished because their parents’ immigration status prevents
them from accessing support.

The disastrous impacts of all the rules are well established.
People who are prohibited from accessing public funds
are clearly at risk of destitution, with no access to the
social safety net. The impact on children can be particularly
devastating, in so far as deprivation is clearly detrimental
to their long-term growth and development. As the
Children’s Society points out, living in poverty even for
short periods of time has significant detrimental effects
on children’s outcomes, both in childhood and in later
life, affecting their school attainment, cognitive and
behavioural development, and physical and mental health.

Recently, the High Court found no recourse to public
funds policies to be unlawful, holding that the relevant
immigration rules and casework instructions did not
adequately account for human rights obligations. That
case was brought by an eight-year-old boy whose mother
was subject to NRPF conditions and on the 10-year
route to settlement. She was a carer for mentally disabled
clients, before the imposition of the NRPF conditions
led her and her son to experience periods of destitution.
They moved house repeatedly, with the boy having been
moved five times before the age of eight, and at one
point they were street homeless. The court found that
the Home Secretary must not impose or should lift
NRPF conditions when it is clear that a person is at risk
of imminent destitution in the absence of public funds,
rather than waiting for that destitution to take place. As
legislators, we should be doing better than that; we
should avoid families being at risk of destitution at all.
We invite families and individuals to come to undertake
vital work here, and we should extend the safety net that
we enjoy ourselves.

As in other areas, the Home Office sometimes attempts
to pass the buck to local authorities and argues that
support under legislation relating to children should
mean a safety net of sorts is provided, but the number
able to access such support is extremely limited, and the
support is also incredibly restricted—sometimes as little
as £3 per day per child. As I understand it, children are
not even allowed to access free school meals.

The Home Office will also point out that, on application,
NRPF conditions can be lifted, but those on the frontline
say that such applications are incredibly difficult to have
success with and have to be repeated multiple times.
Those who apply who are currently on five-year routes
to settlement will instead be placed on a 10-year route
to settlement, with none of their residence to date being
counted towards that target. The price of access to that
safety net is insecurity.

Mr Goodwill: Does the hon. Gentleman not accept
that benefits that people are entitled to by virtue of
their paying national insurance contributions are able
to be paid, including important ones such as contribution-
based jobseeker’s allowance, incapacity benefit and, of
course, retirement pension?

2.30 pm

Stuart C. McDonald: I do not think I have denied
that certain benefits are still available to people, but
none of that explains or resolves all the challenges that I

outlined. For all these reasons, we believe that the no
recourse to public funds rule should be got rid of
altogether.

That is all the more urgent in relation to the covid-19
crisis, for which the implications of these policies are
absolutely counterproductive. People who are prohibited
from accessing public funds will feel compelled to continue
to work, even when doing so is not safe for them or their
families. As I said, their inclusion in the furlough scheme
is welcome, but someone who is subject to NRPF and is
dismissed from their job will obviously not have access
to the furlough scheme, and nor can they claim universal
credit. They are at real risk of destitution.

We all watched the Prime Minister at the Liaison
Committee recently. He was questioned, quite memorably,
by the Chair of the Work and Pensions Committee,
who provided an example to the Prime Minister of
parents who had lived in the UK for at least 15 years
and who had two children, aged 11 and 13. They found
themselves facing destitution for reasons entirely beyond
their control. It was telling that the Prime Minister
could not explain why the family was not able to access
support. Of course, they should be able to access support,
and these new clauses would allow that to happen.

Kate Green: It is a pleasure to serve under your
chairmanship, Mr Stringer. I rise to speak to new
clause 59, tabled in my name and those of my hon.
Friends. The new clause would require the Secretary of
State to produce an analysis of the impact of the no
recourse to public funds condition on EEA and Swiss
nationals, including those with children, those with
pre-settled status and those who are victims of domestic
abuse.

As we heard from the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East, no recourse to public
funds conditions can prevent access to some welfare
benefits, to free school meals and to other support for
working families who may have been paying tax. That
may include families with children, including British-born
children, and other vulnerable people. As we heard,
application can be made to lift the condition, but it is
necessary to reapply at each visa renewal, and the
condition can be reinstated.

The impact of no recourse to public funds conditions
on the poorest households has been magnified, as the
hon. Gentleman said, by the covid crisis. The Greater
Manchester Immigration Aid Unit reports that applications
to lift the condition are subject to considerable delay;
that the process for applying is overcomplicated, and
that is exacerbated for those who struggle to make
digital applications; that the evidential requirements are
high and unnecessarily onerous; and, as a result, that
decisions are still awaited weeks after applications have
been submitted.

This makes it harder for those subject to the condition
to achieve social distancing or to self-isolate if they
need to. They are more likely to be living in overcrowded
accommodation, with many building up rent arrears.
Even though they may, as the Minister rightly says, be
eligible for the Government’s furlough scheme, they are
under considerable pressure to keep working in many
cases. Often, their children are not in school and they
cannot access free childcare, forcing them to rely on
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friends and family to provide that care, meaning that
children are moving between households, further increasing
the covid risk.

Meanwhile, Safety4Sisters tells me that local authority
housing services in Greater Manchester have been turning
women subject to no recourse to public funds conditions
away from the emergency homeless accommodation set
up during the crisis, even though that should not happen.
This has resulted in at least one vulnerable woman
becoming street homeless in Manchester in recent weeks,
until she was found by the police and taken to safety.

Given these shocking circumstances, Labour has called
for the no recourse to public funds condition to be
suspended during the covid emergency. As we heard,
new clause 45, proposed by the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East, would
give effect to such a suspension, while ensuring that, if
Parliament wishes to reinstate the regime as soon as the
crisis ends, it can do so. Suspension of the condition
now would not only provide vital relief to families who
have had their livelihoods catastrophically affected by
covid, but would give the Government the opportunity
to give full consideration to the impact of the no
recourse to public funds condition more broadly and to
future policy.

As we know, and as we have just heard, the Prime
Minister was apparently surprised to hear about the
effects of the condition during his recent session with
the Liaison Committee, and he was right to say that

“people who have worked hard for this country, who live and
work here, should have support”.

Sadly, just a week later, on 3 June, in his response in
Prime Minister’s questions to my hon. Friend the Member
for Sheffield Central (Paul Blomfield), he appeared to
backtrack on his commitment to see what could be
done to help them.

It is, of course, welcome that the Government have
now issued guidance to give effect to the judgment in
the case described by the hon. Member for Cumbernauld,
Kilsyth and Kirkintilloch East, but this still leaves many
potentially vulnerable people at risk of being subject to
the condition. That includes those EU nationals who
are here now but are able to secure only pre-settled
status. They will not meet the habitual residence test
and will be ineligible for non-contributory benefits; that
includes disabled people, who will not be able to claim
universal credit. I am sure my hon. Friend the Member
for Kingston upon Hull North will speak to her new
clause 62 and the damaging effect the condition could
have on EEA and Swiss national families with children.

Given the potential impact on vulnerable groups, I
hope the Minister will accept the suggestion of an
analysis of the impact of the no recourse to public
funds condition in the constructive spirit in which it is
offered. If the Prime Minister’s commitment to review
the application still holds, and if, as is reported, the
Government intend to bring forward a further immigration
Bill in the near future, they could take that opportunity
to legislate to make any changes Parliament then deems
necessary. The evidence base that such a review could
supply would also be a useful prerequisite for a decision
on the broader proposals set out in new clause 56 by the
hon. Member for Cumbernauld, Kilsyth and Kirkintilloch
East, were the Government minded to consider them. I
commend our new clause to the Committee.

Dame Diana Johnson: It is a pleasure to serve under
you this afternoon, Mr Stringer. I wish to speak to new
clause 62, on the no recourse to public funds policy and
to support new clause 59, tabled by my hon. Friends.

New clause 62 would exempt EU, EEA and Swiss
nationals with dependants under the age of 18 from
being subject to any NRPF condition that would otherwise
be placed on them under the immigration rules. Many
believe that these protections should apply to all families,
regardless of their nationality, but for the purposes of
the Government’s tightly drawn Bill, the new clause is
limited in the way I have described.

Many find it astonishing that this condition is applied
to children at all. Having NRPF means that the life
chances of thousands of children are dictated by their
parents’ inability to access support from the social
security system because of their immigration status,
even though the children themselves might be British.

I know that the Minister will use his concluding
remarks to say that limiting access to public funds for
these children and families is in the public interest and
that they should be paying in to the system before they
benefit from it. He will know that many of the families
affected are those of key workers, who are at the frontline
at this very moment in the fight against coronavirus. We
are talking about NHS hospital cleaners, and about
people who work in food preparation or social care, but
they are being denied the same access to the safety net
that they are working within. These families are paying
income tax, council tax, immigration application fees
and the health surcharge. It is calculated that if a family
started their 10-year settlement journey in 2012, assuming
they were not successful in getting fee waivers, and fees
did not increase again, a single mum with two children
would be expected to pay more than £23,000 for the
family to settle in 10 years. A family of five—a couple
with three children—would be expected to pay more
than £39,000 to settle in the UK.

The NRPF does the opposite of making work pay,
because families may end up forced into destitution if
parents try to work but cannot access benefits. Working
parents, single mums, mothers fleeing domestic violence,
parents who have children born in the UK and children
with British citizenship currently cannot access benefits
to which they should be entitled. For children and
families, that includes not being able to access benefits
to support children’s upbringing and families’ wellbeing,
to ensure that children have the same life chances as
their peers.

As we have already heard, in May 2020, the Unity
Project and Project 17 supported an eight-year-old British
boy in taking the Government to court over the policy.
The court ruled that the NRPF policy breached article 3
of the European convention on human rights, which
prohibits inhumane and degrading treatment.

Applicants can apply to have their NRPF condition
removed if they are likely to become destitute, but the
process is time-consuming and requires specialist advice,
which is difficult to obtain, especially during the current
pandemic. NRPF families may be able to access support
under section 17 of the Children Act 1989, which is
often the only safety net available. That is payable, as we
all know, through local authorities, but the pressure of
austerity and cuts to local council budgets have left
councils largely unable to offer much support.
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Section 17 is often referred to by the Government as
the basic safety net for migrant families with NRPF, but
there is little support—sometimes as little as £3 per
child per day—which makes it nearly impossible to
meet the basic needs of a child, let alone support them
to have a healthy, happy childhood. We have to acknowledge
that that, again, puts an unnecessary strain on stretched
local authority budgets.

Most, if not all, services that support migrant families
with NRPF state that having no recourse to public
funds increases the risk of families becoming trapped in
a cycle of extreme poverty, vulnerability and abuse.
Many children in NRPF families go without things that
other children get to enjoy and that are important for
their development, including, for example, days out as a
family or school trips. One example that the Children’s
Society gave me was of Hamid, who said that if his
son’s classmates were going on a school trip, he would
not take his son to school that day, because he did not
want him to see his friends going while he stayed behind
because they just could not afford it.

Other Government Departments are beginning to
recognise the consequences of NRPF. The Department
for Education has temporarily allowed children with
NRPF to access free school meals, and the Ministry of
Housing, Communities and Local Government has
instructed local authorities to house homeless people
with NRPF. In the longer term, the solution lies with
the Home Office, so I ask the Minister to give an
assurance to the Committee that safeguards will be put
in place to ensure that more families will not be forced
into destitution as a result of a condition placed on
their leave to remain.

The Government have made it clear that they want to
wrap their arms around everyone during this time of
crisis. Vulnerable children are at the heart of the
Government’s agenda, so the new clause will ensure
that that can happen. I commend it to the Committee.

Kevin Foster: After the end of the transition period,
EEA citizens coming to the UK will be subject to the
same requirements as non-EEA citizens and the same
conditions restricting access to public funds under our
new global immigration system. The new clauses would
maintain a system in which EEA citizens, including
those arriving in future, continued to enjoy preferential
treatment over non-EEA citizens in relation to their
access to benefits. That is not the Government’s intention,
nor would it be fair, and it is not something that the
British people would support, given the mandate that
they have given to the Government.

New clause 45 would delay the introduction of the no
recourse to public funds condition to EEA citizens until
Parliament had decided on the matter in the light of the
current pandemic. However, as has been touched on by
some Opposition Members, to their credit, the Government
have already made provision to support people through
the pandemic, including those subject to no recourse to
public funds, and are keeping the situation under review.

It should also be noted that the no recourse to public
funds condition does not bar access to all benefits, as
pointed out by my right hon. Friend the Member for
Scarborough and Whitby. People covered by it may still,
for example, access contribution-based benefits and

statutory sick pay. Exceptions are also made for vulnerable
migrants, such as refugees and those granted humanitarian
protection. Those granted leave on the basis of their
family life under article 8 of the European convention
on human rights can apply to have the conditions lifted
if they would otherwise be destitute.

2.45 pm

New clause 56 would enable EU citizens already
resident to continue to access public funds in the future
on the same basis as they currently can. I understand
the sentiment behind the proposal from the hon. Member
for Cumbernauld, Kilsyth and Kirkintilloch East, but I
cannot agree to it, as we have now left the European
Union. The Government have given clear and firm
commitments to protect the entitlements of EEA citizens
resident in the UK before the end of the transition
period. We have delivered those protections through the
European Union (Withdrawal Agreement) Act 2020,
and by establishing the EU settlement scheme, about
which we have talked regularly in Committee.

Mr Goodwill: Does my hon. Friend know whether
any other EU countries have extended to UK citizens
living in the European Union the type of benefits
proposed by the new clauses?

Kevin Foster: It is probably worth saying that many
European welfare schemes are based on slightly different
premises—for example, social insurance schemes. As we
reflected on when we talked about healthcare costs,
people accessing healthcare services in other European
countries may be required to pay for things that the
NHS provides free at the point of need to UK nationals.
It is hard to give different examples, but there are
protections in the withdrawal agreement for UK citizens
living in the EU before the end of the transition period.
To be fair, many countries have been good in wanting
proactively to support UK citizens living in their nation.
I cannot give a list of each countries’ individual migration
system off the top of my head, but it is probably safe to
say that it is relatively common around the world for
those who have newly arrived in a country to be unlikely
to be able to access and qualify for a range of welfare
provisions.

EEA citizens who apply under the EU settlement
scheme secure their rights in UK law, so they can access
benefits and services on at least the same basis as before
they were granted that status. The Government have
provided guidance for local authorities to enable them
to support vulnerable EEA citizens in making an application
under the scheme. The Government have also made
available to local authorities and charities a further
£8 million, in addition to the £9 million announced last
year, to help them to assist vulnerable EEA citizens in
making applications.

New clause 56 would risk impacting the Government’s
ability to make regulations under the power in clause 4,
the importance of which I have set out previously in
Committee: to ensure that our laws operate coherently
once free movement ends; to align the immigration
treatment of newly arriving EEA citizens and non-EEA
citizens from 1 January 2021; and to make relevant
savings and transitional provisions for resident EEA
citizens that cannot be made under powers in the 2020 Act.
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New clause 59 would require the Government to
publish a report on the impact of the no recourse to
public funds condition on certain groups of EEA nationals.
This is not necessary; the Government are already
required to consider the impact of policies on all those
to whom they apply, not just certain groups.

On new clause 62, I share the interest of the hon.
Member for Kingston upon Hull North in ensuring the
wellbeing of children, but I do not believe the new
clause is necessary. Immigration law already provides
that local authorities may intervene where required,
regardless of the immigration status or nationality of
the child or parent. The safeguards in place for the
vulnerable will be retained, but it is only right that the
future immigration system continues to play a part in
ensuring that taxpayers’ funds are protected for the
residents of the UK, whose money it is, and in assuring
them that immigration continues to benefit the country
as a whole and is not based on creating new costs and
burdens for public resources.

I understand and appreciate the intentions behind
new clause 62, but it would provide EEA citizens with
greater access to benefits in the UK than they currently
have under UK law. Generally speaking, under EU free
movement law, EEA citizens may currently access benefits
when they exercise a qualifying EU treaty right—for
example, through employment or self-employment, or
when they have become permanent residents. The new
clause would remove that qualification and provide that
any EEA citizen in this country with a child, for whatever
period and in whatever capacity, may qualify for welfare
benefits.

We believe that a general qualifying threshold of five
years for access to benefits in immigration procedures is
the right one, as it reflects the strength of a person’s
connection to the United Kingdom and the principle
that people should come to the UK to contribute,
rather than to take advantage of, and place pressures
on, taxpayer-funded services and welfare payments.
Non-EEA migrants who come to live in the UK are
currently expected to provide for any children they have
without recourse to public funds. There can be no
reasonable justification for adopting a different principle
for EEA citizens arriving in the UK when the new
immigration system is introduced, given that we have
now left the European Union.

Finally, new clauses 59 and 62 incorrectly reference
the immigration health surcharge. The immigration health
surcharge is not a public fund. It is a contribution made
by temporary migrants towards the costs of the NHS
services they can access from day one. These new clauses
would undermine the intention to establish a unified
immigration system that builds public confidence in its
operation, and therefore the Government cannot accept
them.

Stuart C. McDonald: People do not come to this
country to take advantage of the social security system;
they come here to work or because they are family
members of British citizens or settled persons. Having
asked them to come to work or join family members
here, I regard it as unfair that we do not extend the same
social safety net to them. We are not arguing for a
discriminatory system.

As the Minister knows, we are limited by the scope of
the Bill. I feel that we have not got to the fundamental
principle of why we can ask people to contribute on the

one hand and yet not provide them with the same safety
net. This is particularly urgent in relation to the coronavirus,
and we need fast action. The Minister referred to this
matter being under review, but we are several months
into the crisis and we will have to revisit this issue on
Report. In the meantime, I beg to ask leave to withdraw
the clause.

Clause, by leave, withdrawn.

New Clause 46

FAMILY REUNION AND RESETTLEMENT

“(1) The Secretary of State must make provision to ensure that
an unaccompanied child, spouse or vulnerable or dependant
adult who has a family member who is legally present in the
United Kingdom has the same rights to be reunited in the United
Kingdom with that family member as they would have had under
Commission Regulation (EU) No. 604/2013.

(2) The Secretary of State must, within a period of six months
beginning with the day on which this Act is passed—

(a) make regulations amending the Immigration Rules in
order to preserve the effect in the United Kingdom of
Commission Regulation (EU) No. 604/2013 for the
family reunion of unaccompanied minors, spouses
and vulnerable or dependant adults; and

(b) lay before both Houses of Parliament a strategy for
ensuring the continued opportunity for relocation to
the UK of unaccompanied children present in the
territory of the EEA, if it is in the child’s best
interests.

(3) For the purposes of this section, “family member”—

(a) has the same meaning as in Article 2(g) of Commission
Regulation (EU) No. 604/2013;

(b) also has the same meaning as “relative” as defined
in Article 2(h) of Commission Regulation (EU)
No. 604/2013;

(c) also includes the family members referred to in
Article 16 (1) and 16 (2) of Commission Regulation
(EU) No. 604/2013.

(4) Until such time as Regulations in subsection (2) come into
force, the effect of Commission Regulation (EU) No 604/2013
for the family reunion of unaccompanied minors, spouses and
vulnerable or dependent adults with their family members in the
UK shall be preserved.”—(Stuart C. McDonald.)

This new clause would have the effect of continuing existing
arrangements for unaccompanied asylum-seeking children, spouses and
vulnerable adults to have access to family reunion with close relatives in
the UK.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

It is a pleasure to address new clause 46, this time
with a cross-party hat on, rather than my usual SNP
hat. I am grateful to the Chair of the Home Affairs
Committee, the hon. Member for Kingston upon Hull
North and others for co-ordinating on this new clause.

As Members will know, the European Union has in
place a fairly mature—it is certainly not perfect, but it is
long standing—system of deciding which member state
should appropriately consider a claim for asylum. For
example, if an unaccompanied child is found on one of
the Greek islands seeking asylum and it is known that
they have family members in another EU country, few
of us here would argue against the notion that the child
should be reunited with their family and the claim
considered in that member state.
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In January this year, Parliament passed section 37 of
the European Union (Withdrawal Agreement) Act 2020,
which regrettably abolished the previous requirement
on the Government to seek to negotiate an alternative
to replace the family reunion provisions in the EU’s
Dublin regulation. At the time, the Government were
full of assurances that this did not represent a downgrading
of their ambitions and said that they would protect
family reunion for unaccompanied children in the Brexit
negotiations, but in its current form, the UK’s proposal
to the EU rows back on those assurances and would
leave hundreds of children stranded.

There are numerous problems with what the Government
propose. Most fundamentally, the proposed text removes
all mandatory requirements on the Government to facilitate
family reunions and would make a child’s right to join
their relatives entirely discretionary. The text also
intentionally avoids providing rights to children. It does
not provide for appeals and attempts to put these issues
beyond the reach of UK courts. Other categories of
vulnerable refugees, including accompanied children
and adults, would lose access to family reunion altogether.
A series of other key safeguards are removed, including
strict deadlines for responses and the responsibility for
gathering information being on the state rather than the
child.

This issue is hugely important. Between 2009 and
2014, before mandatory provisions were introduced by
Dublin III, family reunions to the UK were carried out
at an average rate of 11 people annually. Between 2016
and 2018, after the mandatory provisions were introduced
by Dublin III, family reunions to the UK were carried
out at an average rate of 547 people annually. The
Government were not straight with Parliament when
they proposed clause 37 of the withdrawal Bill earlier
this year, and I think they have behaved in a rather
upsetting manner, if I can put it like that.

We now have a situation where there are unaccompanied
child refugees and refugees more generally living in
appalling conditions in Greece and France. Of course
those countries are under an obligation to do more to
support and assist them, but many of those kids have
family here, and I cannot see how any reasonable person
can argue against the logic, the sense and the simple
compassionate idea that that child should be reunited
with their family in this country and have their asylum
claim decided here.

The Government should stop messing about, stop
trying to water down their previous commitments and
revert to the obligation that Parliament previously placed
upon it, which is to negotiate a full and proper replacement
of the Dublin regulations, including an obligation to
allow children to be reunited with their families in the
United Kingdom.

Holly Lynch: It is a pleasure to follow the hon.
Member for Cumbernauld, Kilsyth and Kirkintilloch
East, the SNP spokesperson, who used his experience to
make a very convincing contribution.

Labour will support new clause 46, which was tabled
by the Chair of the Home Affairs Committee with the
support of a number of its members, as well as the

Chairs of the Joint Committee on Human Rights and
the Housing, Communities and Local Government
Committee.

As we have heard, as a member of the EU, the UK
has participated in the Dublin III regulation, which has
allowed people seeking asylum in Europe to be transferred
to the UK on the basis of family unity and to have their
asylum claims considered in the UK. The Dublin III
mechanism generally affects a small number of children,
but it has a transformative effect on their lives. It has
become an increasingly important family reunion route,
with more than 1,600 people having been reunited
through it since the start of 2018.

However, this route will end once the transition period
comes to an end on 31 December 2020. While the
Government have committed to seeking an arrangement
through the UK-EU negotiations that would maintain
a family reunion element of the Dublin system for
separated children, we would very much like assurances
that the Government are firmly committed to this.

We are concerned that, unlike Dublin III, the current
proposals would not be mandatory and would take us
back to the days when child refugees were reunited with
family only at the discretion of the national Government.
That would require the transferred person to make an
asylum claim and only secure family unity pending a
decision on that claim. Labour, along with the Families
Together coalition, supports new clause 46. We want to
see a system that retains the family reunion route under
the Dublin III regulation for all families.

This is Refugee Week, and family reunion has been a
long-standing feature of the UK’s immigration system.
The United Nations High Commissioner for Refugees
has said that

“there is a direct link between family reunification, mental health
and successful integration.”

By diminishing children’s chances of reaching their
relatives legally, restrictive rules sadly only drive people
to take more and more perilous alternatives, putting
lives at risk and empowering people smugglers.

Labour joins Safe Passage, Amnesty International,
the British Red Cross, Oxfam, the Refugee Council, the
UNHCR and so many others who make up the Families
Together coalition to urge the Government to prioritise
family reunion, so that children, spouses and vulnerable
adults can reunite with their family and close relatives,
by maintaining safe and legal routes for people to come
to the UK.

At a time when we are all feeling the effects of
separation from our families due to the pandemic, the
Government must recognise the need to protect all child
refugees adequately and provide a legal and safe means
for the reunification of families.

Dame Diana Johnson: In speaking to new clause 46, I
want to be clear that this is not about placing additional
burdens on the Home Office or Government; it is about
asking the Government not to water down their obligations
to child refugees, but instead to carry on doing what
they already do.

As we have heard, new clause 46 is intended to ensure
that the safe and legal routes to the UK for refugees
with relatives here and for unaccompanied children
without family are protected in domestic legislation. I
gently say to the Minister that he may well talk about
the Dubs scheme—I know that all the places on the
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Dubs scheme have been filled—but I do not think that
that discharges us of our moral duty to help children on
the continent.

Indeed, Lord Dubs says that some of the conditions
that he has seen in camps in Europe are worse than
those in the region, because of the utter lack of hope of
those living in those camps. We can give them hope by
adopting the new clause and showing that we are not
turning our back on child refugees just a few hundred
miles away. In all his campaigning on these issues,
Lord Dubs has always maintained that he believes that
public opinion is behind him when it comes to child
refugees. It is heartening to know that recent Ipsos
MORI polling suggests Lord Dubs is entirely right in
his assessment of British feeling on this. Some 79% of
people polled said that children should be able to reunite
with parents, and over half said children should be able
to reunite with siblings, grandparents, aunts and uncles.
The British public supports refugee family reunion and
I hope the Minister will do the same.

3 pm

Kevin Foster: The Government are committed to the
principle of family reunion and supporting vulnerable
children. We recognise that families can become separated
because of the nature of conflicts and persecution, and
the speed and manner in which people are often forced
to flee their country.

We will continue to provide safe and legal routes for
families to reunite in the UK. We have a proud record of
providing protection to those who need it, including
children, and of reuniting families under the existing
immigration rules. The new clause fails to take into
account our negotiations with the EU, which I will
come to later.

The UK continues to be one of the world’s leading
refugee resettlement states. We resettle more refugees
than any other country in Europe and are in the top five
countries worldwide. Since September 2015, we have
resettled more than 25,000 vulnerable refugees in need
of protection through our refugee resettlement schemes,
with around half being children. We can be proud as a
country of our ambitious commitments and achievements.
The Government are delighted that their overall approach
was endorsed in the general election in December by the
British public.

Furthermore, the UK already has a wide range of
provisions in existing immigration rules that allow
UK-based family members to sponsor children and
other relatives to enter the UK for family reunion
purposes. Those rules apply to a sponsor who is a
refugee, a settled person or a British citizen. All those
rules are unaffected by the UK leaving the EU and they
will continue to be available after the transition period
ends.

Our refugee family reunion policy is intended to
allow those granted refugee status or humanitarian
protection in the UK to sponsor pre-flight, immediate
family members to join them here. Where appropriate,
our policy includes scope to allow other family members
to reunite with refugees in the UK. This may be on an
exceptional basis or simply under a different route.

The new clause fails to distinguish between the very
different circumstances of sponsors who are refugees
and those who are asylum seekers—those seeking refugee
status. It is important that the sponsor already has

refugee or humanitarian leave in the UK before they are
able to sponsor family members to join them. Allowing
individuals to sponsor family members to join them in
the UK before a decision on their asylum claim is made
creates greater uncertainty for families, who may be
unable to remain in the UK.

Very careful consideration is required before we extend
family reunion provisions, to guard against significantly
increasing the number of people who could qualify for
family reunion, but who do not necessarily need protection
themselves and who may be making unfounded claims
of our protection systems for economic migration purposes.
That could reduce our capacity to assist the most vulnerable
refugees.

In the year ending March 2020, over 7,400 refugee
family reunion visas were issued to partners and children
of those previously granted asylum or humanitarian
protection in the UK, which—hon. Members may be
interested to know—is 37% more than in the previous
year. There are further provisions in the immigration
rules that allow those with refugee leave or humanitarian
protection to sponsor adult dependant relatives living
overseas to join them. This is where, as a result of age,
illness or disability, a person requires long-term personal
care, which can only be provided by their relative in the
UK, without recourse to public funds. The same approach
is applied to British citizens who wish to sponsor such
relatives.

Furthermore, under part 8 of the immigration rules,
children with relatives in the UK with refugee status or
humanitarian protection are able to apply to join them
in the UK, where there are serious and compelling
family or other considerations that make exclusion of
the child undesirable and where suitable arrangements
have been made for the child’s care. In addition, appendix
FM of the immigration rules already provides routes
for British and settled sponsors, and those with protection-
based leave, to sponsor family members to join them in
the UK. We are aware that financial and other requirements
are in place in those rules, which have been upheld as
lawful by the Supreme Court. It is appropriate that all
those who seek to sponsor a family member under these
routes can meet a consistent set of requirements.

The new clause proposed by the hon. Member for
Cumbernauld, Kilsyth and Kirkintilloch East is based
on the Dublin regulation, which is an EU provision.
The UK is no longer an EU member state. As a sovereign
country, we already have our own routes for adults and
families to be reunited in the UK, which are substantial,
as I have just set out. As a sovereign state, it is important
that we do not seek to recreate EU laws unilaterally,
without considering what we want the UK’s migration
and humanitarian protection system to look like.
Importantly, we have been very clear that, while we are
no longer in the EU, the UK and the EU have a long
history of working together and we have recognised
that it is in our best interests to continue to do so. That
is why we are pursuing, through formal negotiations,
new reciprocal arrangements with the EU for the family
reunion of unaccompanied asylum-seeking children in
either the UK or the EU with specified family members
in the EU or the UK, where it is in the child’s best
interests.

We published our draft legal text as a constructive
contribution to the negotiations. A negotiated agreement
for a state-to-state referral and transfer system would

303 30418 JUNE 2020Public Bill Committee Immigration and Social Security
Co-ordination (EU Withdrawal) Bill



[Kevin Foster]

provide clear and consistent processes between the UK
and EU member states, ensuring appropriate support
for the child and guaranteeing reciprocity, yet these
guarantees cannot be provided for in domestic UK
provisions alone because they are inherently reciprocal.
In addition, subsection (2)(a) of the new clause would
require immigration rules to be made by regulations.
That is not how immigration rules are made; they are
made under the procedures set out in the Immigration
Act 1971.

Finally, the new clause would require the Government
to lay before Parliament a strategy on the relocation of
unaccompanied children. The scope of this strategy is
ambiguous. It is unclear whether it relates only to
family reunion or whether it covers asylum-seeking
children. The explanatory note accompanying the new
clause suggests that it is solely about family reunion,
but that is not reflected in the drafting. Therefore, for
the reasons that I have outlined, the Government are
not able to accept the new clause.

Stuart C. McDonald: I am grateful to the Minister for
his response. I welcome the fact that the Government
are committed to the principle of family unity. Indeed,
the Minister was right to point out some of the good
work that has been done in recent years, particularly in
terms of resettlement. Currently, some of that tends to
be forced upon the Home Office, rather than being
designed and promoted within it, but nevertheless it is
welcome and that has been a success.

In other senses, I fundamentally disagree with the
Minister. He cited some rules that had been deemed
lawful by the Supreme Court. That is not exactly a
ringing endorsement, but, nevertheless, it is clear that
some of the rules he was referring to and the financial
requirements are absolutely impossible—so impossible
that the rules are almost worthless.

The SNP wants the UK to go further on family unity.
My hon. Friend the Member for Na h-Eileanan an Iar
(Angus Brendan MacNeil) had the endorsement of
Parliament to expand the family reunion rules and, of
course, the Government managed to use the system to
ignore that vote. Given what we have heard today and in
previous weeks, including the publication of that text, I
fear that we are in danger of going backwards, and not
just in terms of Dublin. We urgently need to hear what
the future of resettlement will be, so we will be watching
carefully.

In the meantime, Mr Stringer, we will revisit this
matter on Report. Meanwhile, I beg to ask leave to
withdraw the clause.

Clause, by leave, withdrawn.

New Clause 51

IMMIGRATION DETENTION: REMOVAL FROM

ASSOCIATION

“(1) Section 153 of the Immigration and Asylum Act 1999 is
amended as follows.

(2) After subsection (2) insert—

‘(3) Rules made under this section must prohibit the
involuntary removal from association of any affected
person detained in a removal centre save for where
that is—

(i) reasonably necessary to protect that person or
another person from immediate harm; and

(ii) for no longer than is necessary for this purpose and
for no longer than maximum 24 hours.

(4) For the purposes of this section—

“affected person” means any person whose rights are
affected by repeal of legislation by or under
Schedule 1 of the Immigration and Social
Security Co-ordination Act 2020 or by
regulations made under section 4 of that Act.

“removal from association” means any restriction on a
person associating with others that is not
common to all persons then detained at the same
removal centre.’” .—(Stuart C. McDonald.)

This new clause seeks to prohibit removal from association with others
in detention save for removal where that is necessary.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

I had originally anticipated that this would be part of
a much wider debate on immigration detention, but it
looks like we will be having that on Report instead of in
Committee. I am grateful to Medical Justice for flagging
up the continued use of segregation in immigration
removal centres, which we believe risks causing severe
and permanent damage to detainees. In the past decade,
at least two deaths in IRCs have been directly linked to
the use of segregation. Segregation has played a role in
four High Court cases in which a detainee’s detention
or conditions of detention were found to amount to
inhuman and degrading treatment in breach of article 3
of the European convention on human rights. Countless
more detainees have suffered the negative impacts of
segregation on their mental and physical health.

What we are really talking about is the practice of
keeping a detainee separate from the rest of the IRC
population. It is usually done by placing the detainee in
a special unit at the centre, either alone or with other
detainees being held under similar conditions. Segregated
detainees can be locked in their cells for up to 23 hours
a day, with severe restrictions placed on their activities
and interactions with others.

In short, segregation is one of the most severe and
draconian measures used in any detainment setting.
Detainees can be held for an initial period of 24 hours,
but that can be extended to seven days and 14 days with
the authorisation of the Secretary of State. It can then
be subsequently renewed, if required.

The effects of segregation on physical and mental
health can be devastating. It has been found to lead to
increased rates of anxiety, social withdrawal, hallucinations
and suicidal thoughts. Even after relatively short periods
of time, the damage done to a person’s health can be
long-lasting and in some cases permanent. Research
has shown that segregation can have a negative effect on
the health of anyone who experiences it, and the risk for
those with pre-existing mental health conditions or
other vulnerabilities is particularly high. People who
have been held in similar conditions in the past as part
of torture, for example, may find the experience extremely
re-traumatising.

The stated justification for the use of segregation in
IRCs is the interests of safety and security or for refractory
or violent detainees. However, a report from Medical
Justice in 2015 showed that segregation is being used as
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a form of punishment and to house individuals with
mental health issues that cannot be adequately managed
in detention, including to manage detainees at risk of
self-harm.

Inspection reports from independent monitoring boards
and Her Majesty’s inspectorate of prisons continue
to raise concerns about the use of segregation in
IRCs. Examples of such practices include detainees
inappropriately segregated for months and years, with
one detainee being segregated more or less continuously
for 22 months. Another detainee was only transferred
to psychiatric hospital following 80 days in segregation,
and yet another was segregated more than eight times
during her 800 days in detention. The issues are ongoing.
Segregation is not helping people, but is, on the contrary,
making things much worse.

The key point is the availability of segregation, which
perpetuates the inappropriate detention of those who
often end up subject to it. It allows for problem individuals
or vulnerable individuals who cannot be managed in
detention to nevertheless still be detained. Despite their
detention being inappropriate, the Home Office knows
that there is always a possibility of placing them in
segregation, should their condition deteriorate or their
behaviour grow increasingly difficult to manage. Once
these vulnerable detainees end up being segregated,
they are housed in an environment that is totally unsuited
to their needs. They are placed in forced isolation,
removing them from the support of their peers, as well
as limiting their visibility and access to organisations
that could provide help.

If the use of segregation was not an option, proper
attention would need to be paid to whether it was
appropriate for the individual to be in detention at all,
whether they can be managed safely in an IRC or
whether an alternative approach should be sought with
more appropriate support in the community. That is
why the safeguards and protections in place under rule
40 and rule 42 can never be adequate. We need to
abolish the practice altogether.

The new clause would still allow and make provision
for crisis intervention where there is an imminent risk of
harm to the individual or other individuals in the IRC,
but that should be the purpose of those interventions,
and that should be it. Too often, that intervention is
being used and abused by the Home Office. People who
belong either in police custody if they have breached the
criminal law, or in a mental health institution should
not be detained in IRCs in inappropriate conditions for
days on end. I hope the Minister will address those
points and seriously look at the issue I have flagged up,
because the situation cannot be allowed to continue.

Kevin Foster: I thank the hon. Member for the
opportunity to debate this topic. As he will be aware, in
recent years the numbers in detention overall, excluding
the current period, have been declining, but a process
obviously still needs to be in place to manage the
detentions, the detention centres and the detention estate,
as we still have it.

3.15 pm

The arrangements for removing immigration individuals
from association with their fellow detainees are set out
in rule 40 of the detention centre rules 2001. The
day-to-day operation of rule 40 is, in turn, governed

and supported by the published Home Office detention
services order—DSO—of February 2017, which Home
Office and contractor staff working in immigration
removal centres are obliged to follow. Any decision to
remove a detainee from associating with other detainees
should not be taken lightly.

A decision to separate an individual from their fellow
detainees and place them in rule 40 accommodation
must be taken on a case-by-case basis, for the minimum
amount of time necessary and only as a last resort when
other options have been tried, but failed, as an effective
response to the safety and security risk presented by the
individual detainee. The DSO makes it clear that other
options should be considered before a detainee is relocated
under rule 40, based on their individual circumstances.
Other options might include transfer to another residential
unit within the centre, transfer to a different centre or
closer supervision in the normal location. The focus
throughout is on positive engagement with the detainee
who has been removed from association to ensure they
are able to return to the normal regime as soon as
possible.

The welfare of immigration detainees is extremely
important. To ensure this, immigration removal centres
need to operate in as safe and secure a fashion as
possible. Rule 40 is intended as a measure to support
that objective. The amendment would, however, require
individuals who benefit from it to be returned to association
with others after an absolute maximum of 24 hours,
regardless of any continuing risk the individual concerned
may still pose to his or her fellow detainees.

For example, an individual detainee who has been
removed from association following an assault on another
detainee has to remain removed from association until
such time as they can be interviewed by the police, or an
arrangement is made for transfer to another centre. In
such cases, removal from association is necessary not
only to prevent further assault by the individual but to
protect that person from possible retaliation.

If an EEA citizen poses a risk to the safe and orderly
running of an immigration removal centre, it cannot be
right that options for managing this risk should be
constrained, as compared with the options for managing
risks posed by a detainee who does not benefit from the
provisions of the new clause. To do so could endanger
the safety and security of detainees in a centre generally
including, paradoxically, other EEA citizens. I accept
that the wording is probably to get the new clause in
scope to be able to have the debate about the rule more
widely.

Given the reasons I have set out and given the need to
ensure safety and security within detention centres, I
hope the hon. Gentleman will accept the reasoning put
forward for why the Government cannot accept this
new clause.

Stuart C. McDonald: I am grateful to the Minister for
his explanation of what should happen, but I suspect
that the theory of the rules does not match the practice.
The view of Medical Justice is that what the Minister
has just described does not reflect what is actually
happening in detention centres. I am sure this is something
that we will revisit, but in the meantime I beg to ask
leave to withdraw the motion.

Clause, by leave, withdrawn.
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New Clause 53

PRIVATE LIFE

‘(1) This section applies when a court or tribunal is required to
determine whether a decision made under the Immigration Acts
in respect of a relevant person—

(a) breaches a person’s right to respect for private and
family life under Article 8; and

(b) as a result would be unlawful under section 6 of the
Human Rights Act 1998.

(2) In subsection (1) a “relevant person” is any person who,
immediately before the commencement of Schedule 1, was—

(a) residing in the United Kingdom in accordance with the
Immigration (European Economic Area)
Regulations 2016;

(b) residing in the United Kingdom in accordance with a
right conferred by or under any of the other
amendments which is repealed by Schedule 1; or

(a) otherwise residing in the United Kingdom in
accordance with any right derived from European
Union law which continues, or immediately before
the commencement of Schedule 1 continued, by
virtue of section 4 of the European Union
(Withdrawal) Act 2018 to be recognised and available
in the United Kingdom.

(3) In a case to which this section applies, section 117C of the
Nationality, Immigration and Asylum Act 2002 shall be read
subject to the following modifications.

(4) Section 117C(5) shall be read as if the words “and the
effect of C’s deportation on the partner or child would be unduly
harsh” were replaced with “and either

(a) the effect of C’s deportation on the partner would be
unduly harsh; or

(b) it would be unreasonable for the child to leave the UK
or to remain in the UK without C.”

(5) Section 117C(6) shall be read as if—

(a) the word “(“C”)” were inserted after “foreign
criminal”; and

(b) the words “there are very compelling circumstances,
over and above those described in Exceptions 1 and
2” were replaced with “either

(c) C has a genuine and subsisting parental relationship
with a qualifying child and it would be unreasonable
for the child to leave the UK or to remain in the UK
without C; or there are very compelling
circumstances, over and above those described in
Exceptions 1 and 2.’—(Stuart C. McDonald.)

This new clause modifies the threshold for deportation of EEA
nationals and family members who are parents of “qualifying children”
– children who are British or have lived in the UK for 7 years or more.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss

New clause 54—Family life—

‘(1) This section applies when a court or tribunal is required to
determine whether a decision made under the Immigration Acts
in respect of a relevant person—

(a) breaches a person’s right to respect for private and
family life under Article 8, and

(b) as a result would be unlawful under section 6 of the
Human Rights Act 1998.

(2) In subsection (1) a “relevant person” is any person who,
immediately before the commencement of Schedule 1, was—

(a) residing in the United Kingdom in accordance with
the Immigration (European Economic Area)
Regulations 2016;

(b) residing in the United Kingdom in accordance with a
right conferred by or under any of the other
amendments which is repealed by Schedule 1; or

(c) otherwise residing in the United Kingdom in
accordance with any right derived from European
Union law which continues, or immediately before
the commencement of Schedule 1 continued, by
virtue of section 4 of the European Union
(Withdrawal) Act 2018 to be recognised and available
in the United Kingdom.

(3) In a case to which this section applies, section 117C of the
Nationality, Immigration and Asylum Act 2002 shall be read
subject to the following modifications.

(4) Subsection (4)(a) shall be read as if the words “C has been
lawfully resident in the United Kingdom for most of C’s life”
were omitted and replaced with “one of criteria (a) to (c) in
subsection (4A) is satisfied”.

(5) Section 117C shall be read as if after subsection (4) there
were inserted the following words—

“(4A) The criteria in this subsection are—

(a) that C has been lawfully resident in the United
Kingdom for most of C’s life,

(b) that C was born in the UK, or

(c) that C arrived in the UK aged under 18 and has lived in
the United Kingdom for a continuous period of
seven years or more.

(4B) If the criterion in subsection (4A)(b) or the criterion in
subsection (4A)(c) is satisfied, it shall be presumed that C is
socially and culturally integrated in the UK for the purposes of
subsection (4)(b).

(4C) A presumption under subsection (4B) is rebuttable.’

This new clause modifies the criteria for the deportation of third
country nationals with very significant connections to the UK who are
impacted by this Act.

Stuart C. McDonald: I am optimistically—and perhaps
naively—attempting to spark a sensible, measured and
constructive debate on laws relating to deportation, and
the balance and interaction with family and private life.
It is my fault, but I think the headings on the new
clauses should probably be the other way around. The
one relating to family is more closely linked to private
life and vice versa.

Of course, there are people who commit serious
crimes and have no connection with the UK, and they
must be deported without any real hesitation. However,
there are also many other cases where the impact of any
such decision has such serious consequences—not just
for the individual, but for the family member—that
deportation is not appropriate in the minds of most
reasonable people. Once a person has completed the
punishment provided for by our criminal laws, they
resume their life in this country.

There is also a second category of case, where to all
intents and purposes the Home Office is not deporting
foreign national offenders. In reality, it is deporting
British people—people who have lived pretty much all
their lives here and have no connection with the place to
which they are being deported, other than the passports
that they have never used or used only once when they
were toddlers. From time to time, we need to be brave
enough to confront the question of where we draw the
line. I make the case that the line has been drawn in the
wrong place, and that powers of deportation are now
used too often and in inappropriate circumstances. That
is a challenge to MPs on both sides of the House,
because much of our deportation legislation has been in
place under Labour Administrations as well as Conservative
Administrations.
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I turn first to new clause 53, where other family
members are affected. As hon. Members will be aware,
those from EEA countries and Swiss nationals and
their family members cannot generally be deported,
except on grounds of public policy, public security and
public health, and where their conduct poses a genuine,
present and sufficiently serious threat to one of the
fundamental interests of our society—a forward-looking
assessment that allows for consideration of competing
family life considerations. By contrast, people from
outside the EEA are subject to automatic deportation if
sentenced to imprisonment of 12 months or more. No
consideration is given to whether a person continues to
pose a risk, and those sentenced to less than 12 months
can also be deported if the Secretary of State believes it
to be conducive to the public good.

Consideration of matters relating to family has been
seriously restricted. There are only two very narrow
circumstances in which issues of family will trump
deportation. A person must show that they have either a
genuine and subsisting relationship with a qualifying
partner, or a genuine and subsisting parental relationship
with a qualifying child, and they must show that the
experience of deportation for the partner or child would
be unduly harsh. The test is even higher where there has
been a sentence of four years or more, but where very
compelling circumstances must be shown.

The new clause concerns children, and we argue that
the test set out just now is unduly restrictive and not in
the best interests of children. Instead of requiring unduly
harsh circumstances, the new clause would stop deportation
where it would be unreasonable for a child to leave the
UK or to remain in the UK without the parent. It is
important to appreciate just how demanding the current
test is. Home Office policy states that the words “unduly
harsh” must be given their ordinary meanings. It notes
that the Oxford English Dictionary defines “unduly” as
“excessively”, and “harsh” as “severe” or “cruel”. In
short, Parliament has put in place a regime that allows
for child cruelty; only where that child cruelty becomes
excessive do we think again.

It is little wonder that judges have sometimes expressed
great sympathy with appellants and surprise at the
effect of the legislation that this place has enacted, but
their hands are tied. As Lord Justice Baker remarked in
the case of KF Nigeria:

“For those lawyers, like my Lord and myself, who have spent
many years practising in the family jurisdiction, this is not a
comfortable interpretation to apply. But that is what Parliament
has decided.”

Two tribunals had found that KF should not be deported
because of the significant impact it would have on his
son, despite a three-year sentence for burglary and
robbery. Being a parent does not exempt someone from
facing the criminal justice system if they break the law,
but deportation goes further; it can effectively and
summarily end a child’s family life for at least the
duration of their childhood. There are well-documented
long-term negative impacts on a child’s upbringing,
education and social behaviour, with repercussions for
their communities. There are also, of course, implications
for a partner left behind in the United Kingdom, who is
now responsible for bringing up the child alone.

I am not submitting that parents can never be deported;
I am submitting that we need to be much more careful
and sensitive about the circumstances in which it happens.

This is not about people escaping justice, because they
will still face the criminal justice system; it is about
protecting innocent children. Deportations would still
be possible, even where a child was involved, but only
where a court assesses that it would be reasonable for
the child to leave the UK along with the parent, or for
the child to remain in the UK without the parent.

I turn to new clause 54, which challenges the Government
on the criteria used to decide on the deportation of
people who have significant connections with the United
Kingdom. The issue was summarised by the former
prisons and probation ombudsman, Stephen Shaw, in
his 2018 review of treatment of vulnerable adults in
immigration detention, which was commissioned by the
then Home Secretary, the right hon. Member for
Maidenhead (Mrs May). He reported that, time and
again, those he met who were being held under immigration
powers after serving custodial sentences were long-term
British residents who had often been brought to the UK
as young children and who were, to all intents and
purposes, British.

To quote Stephen Shaw’s review:

“I find the policy of removing individuals brought up here
from infancy to be deeply troubling. For low-risk offenders, it
seems entirely disproportionate to tear them away from their lives,
families and friends in the UK, and send them to countries where
they may not speak the language or have any ties. For those who
have committed serious crimes, there is also a further question of
whether it is right to send high-risk offenders to another country
when their offending follows an upbringing in the UK.”

It bears remembering that some of those individuals
would have been entitled to British citizenship had they
been aware, or not been priced out of it by the Home
Office, to reference my earlier amendment on that subject.

I agree absolutely with Stephen Shaw, and I have
personal experience of representing, very occasionally,
clients who faced deportation. I remember in particular
one Glaswegian lad—and he was Glaswegian—who
was 18 years old and had been in this country since the
age of four. He had been essentially abandoned, and
passed from pillar to post around the care system.
Persistent fairly low-level offending resulted in custody.
In those circumstances, it was outrageous to deport
him.

Some of the people on the charter flights to Jamaica
in February 2020 were in that cohort, including young
men whose offending involved belonging to county
lines operations, which we all know are closely associated
with coercion and modern-day slavery. Some were deported
for offences committed a long time ago, with no account
taken of rehabilitation.

A terrible example of that type of case is the ongoing
saga of Osime Brown, a 21- year-old who is severely
autistic. He arrived in the UK at the age of four from a
country to which the Home Office now wants to deport
him. I urge Members to have a look online at the facts
and circumstances of the case and to say, hand on
heart, that they have no problem with what the Home
Office is up to.

The new clause changes the exceptions so that greater
consideration is given to people established here at a
young age and the reality that they are usually, to all
intents and purposes, British, even if they do not hold
that passport. It adds exceptions for people who were
born in the UK, or who arrived in the UK under the age
of 18 and have lived here for seven years or more. It also
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[Stuart C. McDonald]

establishes a presumption that if a person was born in
the UK, or arrived in the UK aged under 18 and has
lived in the UK for a continuous period of seven years
or more, they are considered socially and culturally
integrated into the UK—albeit that that presumption
would be rebuttable. The person would still have to
show that there are very significant obstacles to
reintegration.

The 33rd recommendation of Stephen Shaw’s review
was:

“The Home Office should no longer routinely seek to remove
those who were born in the UK or have been brought up here
from an early age.”

Instead of commissioning reviews, it is time for the
Government to start implementing the reviews that
they have already heard from. For those reasons, I urge
the Committee to look favourably on the new clauses.

Kevin Foster: The new clauses concern the principles
that a court or tribunal is required to take into account
when assessing what is in the public interest for the
purposes of determining whether a foreign national
offender’s deportation breaches article 8 of the European
convention on human rights. The article 8 ECHR right
to respect for private and family life is a qualified right,
which can be circumcised—[Interruption.] I will have
to ensure I write that one out again next time. It can be
circumscribed where lawful, necessary and proportionate,
in the interest of a number of factors including national
security, public safety, the prevention of disorder or
crime, and the protection of the rights and freedoms of
others.

Section 117C of the Nationality, Immigration and
Asylum Act 2002 provides that, when assessing whether
deportation breaches article 8 of the ECHR, the deportation
of a foreign national offender is in the public interest
unless certain exceptions apply. The new clauses seek to
alter those exceptions and therefore undermine Parliament’s
clear position on what the public interest requires in
such cases.

New clause 53 would amend the exception at
section 117C regarding foreign national offenders who
have been sentenced to less than four years’ imprisonment,
and who have a genuine and subsisting relationship
with a qualifying partner or child, meaning that deportation
would not be in the public interest if it would be
unreasonable for the child to leave the UK, or to remain
in the UK without the foreign national offender. That
would be in addition to the existing exception that
applies when the effect of the deportation on the partner
or child would be unduly harsh.

3.30 pm

When assessing whether the effect on a child of
deporting a foreign criminal is unduly harsh, consideration
may already be given to whether it is reasonable to
expect the child to leave the UK, taking into account
the child’s nationality and length of residence in the
United Kingdom, as well as whether it is reasonable to
expect the child to remain in the UK separated from
one parent. That is a higher threshold than in non-criminal
cases, because of the greater public interest in deporting
serious or persistent foreign criminals.

Parliament has expressly required a particularly high
threshold when assessing whether the deportation of
those sentenced to at least four years’ imprisonment is
in the public interest. That reflects Parliament’s view—and,
I would say, that of the wider public—that the more
serious the offence committed by a foreign criminal, the
greater the public interest in their deportation, as is
explicitly set out in the 2002 Act. The best interests of
any child affected by the foreign criminal’s deportation,
the nationalities and immigration status of family members,
as well as the nature and strength of the foreign criminal’s
family relationships, are all factors relevant to the article 8
proportionality assessment, when determining whether
there are compelling circumstances for such action.
Section 117C already strikes the right balance between
protecting affected partners and children, and the clear
public interest in removing serious or persistent foreign
national offenders.

New clause 54 would amend the exception at
section 117(4) for foreign national offenders who have
been sentenced to less than four years’ imprisonment,
so that deportation would not be in the public interest
if, as an alternative to someone having been lawfully
resident in the UK for most of their life, they were born
in the UK, or arrived here under the age of 18, and lived
here for a continuous period of seven years or more.
The exception currently requires the foreign national
offender to be socially and culturally integrated in the
UK, and for there to be significant obstacles with their
integration into the country to which it is proposed they
will be deported. The new clause would add a rebuttable
presumption that if someone was born in the UK, or
arrived here under the age of 18 and has lived here for a
certain period, they are socially and culturally integrated
into the United Kingdom.

Mere presence in the UK, or being born in the UK, is
not an indication of integration. The assessment of
whether a serious or persistent foreign criminal is socially
or culturally integrated into the UK balances positive
and negative factors, taking into account the foreign
criminal’s length of residence in the UK, their financial
independence, their ability to speak English and their
criminal offending. It is right and proper that such an
assessment is undertaken on a case-by-case basis.

The courts have upheld the lawfulness of the family
and private life considerations that must be taken into
account in relation to deportation, and agreed that they
are consistent with the requirements of article 8. In
both cases, the new clauses would not apply to all
foreign national offenders, but only to those residing
under EU free movement rights, immediately before they
were revoked. That would mean applying section 117C
differently to EEA citizens and their family members,
than to non-EEA citizens.

It is important and right that, as far as possible,
parity is created for all foreign nationals in the UK, no
matter where they come from, particularly in relation to
judging their criminal conduct. Where conduct is committed
after the end of the transition period, an EEA citizen
protected by the withdrawal agreement, or by the UK’s
domestic implementation of those agreements, will be
considered for deportation according to the same rules
and thresholds that currently apply to third-country
nationals. That creates a fair immigration system that
does not privilege some foreign nationals over others.
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I suggest that many members of the public would
consider it right for the Home Office to take a clear
view, based on legislation passed by a previous Government,
about the conduct of those who have committed serious
criminal offences or been persistent criminals, and seek
to protect the public from them. For those reasons, the
Government will not accept the new clauses.

Stuart C. McDonald: I am grateful to the Minister for
his response. We need to look at this issue much more
closely, as we have only skimmed over the issues today.
The Government must start collating data on the number
of kids who end up being separated from a parent
because of deportation, including a number of British
citizens. We will ask questions and revisit the issue, but
for now I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

The Chair: We now come to new clause 57.

Stuart C. McDonald: I would like to speak to new
clause 55, Mr Stringer. I did not speak to it because new
clause 47, with which it is grouped, was not moved.

The Chair: Sorry. My script is completely wrong. I
call the hon. Member to move new clause 55.

New Clause 55

HOSTILE ENVIRONMENT

“(1) For the purpose of this section, a person (“P”) is defined
as any person who, immediately before the commencement of
Schedule 1, was—

(a) residing in the United Kingdom in accordance with the
Immigration (European Economic Area)
Regulations 2016;

(b) residing in the United Kingdom in accordance with a
right conferred by or under any of the other
instruments which is repealed by Schedule 1; or

(c) otherwise residing in the United Kingdom in
accordance with any right derived from European
Union law which continues, by virtue of section 4 of
the EU Withdrawal Act 2018, to be recognised and
available in domestic law after exit day.

(2) Regulations under section 4(1) may not be made until the
Government has brought forward legislative measures to ensure
that hostile environment measures do not apply to P,
specifically—

(a) sections 20-43 and 46-47 of the Immigration Act 2014;

(b) sections 34-45 of the Immigration Act 2016; and

(c) schedule 2, paragraph 4 of the Data Protection Act
2018.” —(Stuart C. McDonald.)

This new clause seeks to limit the application of the hostile
environment.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

It used to be that the Home Office enforced immigration
rules by good old-fashioned intelligence-led investigation
and action, but under political pressure and the influence
of austerity, increasingly the Home Office has decided
to rely on essentially outsourced immigration control,
hoping that if they made life tougher for unauthorised
migrants, they would leave of their own accord. This is

of course the hostile environment, and it has been
ramped extensively in the last two Immigration Acts,
such that little landladies and landlords, as well as bank
staff and Driver and Vehicle Licensing Agency workers,
all have to work as immigration officers now. All sorts
of Government Departments are tasked with helping
the Home Office with its work by sharing information,
which makes people wary of accessing public services.

When these measures were introduced, Opposition
MPs warned that there would be all sorts of negative
consequences and that errors would be made, meaning
that people would be denied housing or would have
their bank accounts closed when they should not have
been. We warned that there was little to suggest that
attempts at enforcing destitution and desperation would
persuade people to leave, that its impact would lead to
all sorts of injustices, and that it could actually make
immigration enforcement harder, not easier, as
undocumented migrants are forced into the hands of
unscrupulous landlords and employers and made ever
more difficult to trace.

Four and six years on from the relevant Immigration
Acts, the Bill would see that same hostile environment
impacting on many more people. We should not allow
that to happen without first assessing whether the
Government have achieved what they set out to achieve
with the hostile environment measures, or whether the
warnings from Opposition MPs have been proven correct.
Has the hostile environment achieved anything, or has
it caused relentless problems, as was forecast?

It appears that the Home Office cannot tell us what
the impact of the hostile environment has been in
contributing to its policy goals. As the National Audit
Office said only yesterday, it is currently unable to
assess whether these measures have had any meaningful
impact on the likelihood that an individual will leave
the UK voluntarily. In fact, the number of voluntary
departures has reduced significantly since 2015—in 2015
there were an average of 1,200 such voluntary departures
each month, and by 2019 that was down to 460.

That echoes previous findings by the chief inspector
of borders and immigration in relation to the right to
rent, which is probably the most dangerous of the
hostile measures, in that it leaves private citizens with
the job of doing immigration checks. He concluded that
the scheme had yet to demonstrate its worth as a tool
for encouraging immigration compliance, with the Home
Office failing to co-ordinate, maximise or even measure
effectively its use, while doing little to address stakeholder
concerns.

I want to emphasise those concerns. Time and again,
the Home Office has been warned about the discrimination
in the housing market caused by the right to rent
scheme. These warnings came from the Joint Council
for the Welfare of Immigrants and from the Residential
Landlords Association. It is not difficult to understand
how this comes about. Let us imagine a close relative
who happens to let properties. How easy would it be for
them to assess immigration status? How easy would it
be for them not to be influenced by the fact that if they
made a mistake in that assessment they would face
criminal prosecution, a fine and even imprisonment? It
is blindingly obvious that there is a huge danger of
discrimination. Repeated surveys and assessment by
organisations such as JCWI and the Residential Landlords
Association have shown that to be the case.
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We now have a court case proceeding to the Supreme
Court. Both in the High Court and in the Court of
Appeal, the finding of fact was made that this scheme
has in fact resulted in discrimination. The Home Office
had success at the Court of Appeal stage, on the basis
that on paper and in theory the scheme could be operated
in a way that did not lead to discrimination, but that is
not anything to celebrate. The scheme has been ruled
lawful, but it has been found to operate in a discriminatory
way.

This is a time when we really must have a thoughtful
and comprehensive analysis of what has happened to
immigration policy and the functioning of the hostile
environment. That is exactly what Wendy Williams
suggested in her Windrush lessons learned review, yet
today we have been asked to extend the scope of that
hostile environment without such a review taking place,
and without any evidence being provided by the Home
Office that the scheme is having an impact or contributing
towards any of its policy goals.

Right to rent is the most scandalous of these problems,
but it is causing all sorts of problems in other areas as
well. For example, the independent chief inspector of
borders and immigration found that something like
10% of the bank accounts that have been closed as part
of the scheme related to people who had every right to
be here. That is a huge number of people who have been
caused problems by this way of doing things, and they
are not only migrants; of course, several million UK
citizens do not have a passport and therefore struggle
sometimes to prove their right to access services and
housing, and to go about their lawful business.

We need to know from the Minister what work is
being done to assess the impact of the hostile environment.
Rather than celebrating the finding that, in theory, the
right to rent scheme could operate without discrimination,
what work has been done to make sure that it operates
without discrimination? If no such work has been done,
or if it cannot be guaranteed that the scheme will
operate without discrimination, when will it be repealed?

Holly Lynch: I support new clause 55 and I would
have supported new clause 47 had it been moved. Both
new clauses seek to safeguard EEA and Swiss nationals
from the reality of the Home Office’s hostile environment
policy.

We have cited examples of potential problems relating
to the hostile environment throughout the sittings of
this Bill Committee, but the Windrush lessons learned
review highlighted the structural flaws that permeate
the hostile environment approach. Instead of increasing
the effectiveness of the Home Office machine, that
approach has instead led to the hounding of those
unable to prove their status, while simultaneously
disregarding the legitimacy of independent cases.

Throughout the sittings of this Committee, we have
been at pains to articulate our concerns that unless the
European Union settlement scheme is 100% successful,
we will never be in a position to know whether it has
been or not. People will suddenly find themselves subject
to the hostile environment.

Of the Windrush generation, it has been said:

“Paulette Wilson was detained in an immigration removal
centre and warned that she faced removal after living in the UK
for 50 years. She spent decades contributing to the UK—working
for a time in this very House—yet she was treated like a second-class
citizen.

Junior Green had been in the UK for more than 60 years,
raising children and grandchildren here, but after a holiday to
Jamaica he was refused re-entry despite holding a passport confirming
his right to be in the UK. The injustice he suffered was compounded
when, because of this action, he missed his mother’s funeral.

Lives were ruined and families were torn apart.”—[Official
Report, 19 March 2020; Vol. 673, c. 1154.]

Those words, setting out those examples, are an
extract from the Home Secretary’s statement to the
House on presenting the Williams review in March. Yet
we are still waiting for the necessary structural reforms
to be made at the Home Office to give us any confidence
that those who missed the EUSS deadline, because of
reasons that should be looked upon favourably, will not
be refused by one of the same decision makers who
made misguided judgment calls on Windrush cases in
the pursuit of Home Office targets.

In trying to mitigate the impact of the Windrush
scandal, the Government launched a number of initiatives
to go into communities and undertake almost a tidying-up
exercise, to ensure that people had the paperwork they
needed to protect them from such encounters with the
Home Office in future. The Commonwealth citizens
taskforce and the vulnerable persons team have delivered
that work in communities, but we know that comparable
preventive initiatives seeking to support those most at
risk of not applying to the EUSS on time have had to
stop work, due to the coronavirus. I hope the Minister
might be able to update us on how those activities will
be super-charged to make up for lost time, once it is safe
for them to continue.

3.45 pm

On late applications, the Minister has said that he will
provide a list of the reasons that would allow for a late
application still to be considered, but we all accept and
appreciate that he will never be able to foresee every set
of circumstances. However, if the same decision makers
and procedures that oversaw the really bad calls made
for the Windrush generation are in place, we simply
cannot consent to any extension of the hostile environment
to this cohort and we will support new clause 55.

Kevin Foster: I would like to start by reassuring
Opposition Members. We are making plans for what
will be a major restart of engagement and promotion of
the European settlement scheme in a face-to-face way.
Work is still being done online. The latest statistics have
been published and we always use those as an opportunity
to promote the scheme and make it clear to people what
their entitlement is. We still have a good flow of applications
coming in even during the lockdown, which partly
reflects the fact that the vast majority of people are
applying by using an app on their phones. So strong
work is being done there.

On the list of reasons for late applications being
accepted, as I said on Tuesday it will be a non-exhaustive
list because, as the hon. Member for Halifax rightly
says, we cannot predict every single circumstance that
would be a reasonable reason for being late. A common
reason would be a child in care where the council did
not apply, but the list will be non-exhaustive because no
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one could write all the reasons that we as individuals
might find reasonable. So far, the scheme has operated
by being flexible and pragmatic in working with those
applying. That is why the grants of status are in the
millions and the refusals in the hundreds.

I am grateful to hon. Members for their contributions.
I share their desire to ensure that EEA citizens and their
family members who are currently in the UK lawfully
are not denied access to work, healthcare or anything to
which they are currently entitled.

Gary Sambrook (Birmingham, Northfield) (Con): Does
the Minister share my frustration when Opposition
Members talk about the hostile environment? It was in
fact a former Labour Immigration Minister, the right
hon. Member for Birmingham, Hodge Hill (Liam Byrne),
who, in May 2007, introduced the new immigration
regulations that created a hostile environment in this
country.

Kevin Foster: I thank my hon. Friend for highlighting
that point. Many of the enforcement mechanisms that
we use originate from before 2010. There is a little
amnesia among some of the people who were here and
voted for them. It is right that there are protections in
place around public welfare benefits and suchlike. That
has not been particularly controversial for parties of all
colours over the past 10 to 20 years. We need to consider
carefully the lessons learned review. In the Wendy Williams
report there is a 2009 case of someone who was unable
to return to the United Kingdom, even though they had
a status granted under the Immigration Act 1971 as
someone who had been settled in the UK before 1
January 1973.

As with many of the amendments that we have
debated, the new clause is at odds with our commitment
to the British people to introduce a single global migration
system. New clause 55 is unnecessary, unworkable, and
risks being detrimental to the cohort in question. As we
have been clear before, free movement is ending, and
from 1 January 2021 EEA and non-EEA citizens will be
treated equally. Under the new system, everyone will be
required to obtain the correct immigration status, and
we will clearly distinguish between those who are here
lawfully and those who are not, regardless of their
nationality. Allowing EEA citizens to rent accommodation
or exempting them from other measures, even if they do
not have lawful immigration status, would contradict
the Government’s stated position. It would in practice
result in different rules applying, depending on a person’s
nationality. This would be inherently discriminatory,
given that there would be no justifiable reason for them
after the end of the transition period.

New clause 55 would also weaken the UK’s new
points-based immigration system. The measures in question
are designed to encourage individuals to comply with
UK laws and rules, and they have all been approved by
Parliament. In the future, once free movement has
ended, it is right that these measures will apply on the
basis of whether or not someone has lawful status,
rather than on the basis of their nationality, although I
appreciate that the wording would probably be done to
bring this within the scope of the Bill.

EEA citizens are already subject to the universal
eligibility checks carried out by employers, landlords
and the NHS, as these checks apply to everyone regardless

of nationality, including British citizens. I had to show
my own passport recently, when renting a flat. Disapplying
the measures for a certain group would increase the
scope for illegal migration and place taxpayer-funded
services at risk of abuse.

It is not clear how new clause 55 would actually
work. To exempt an EEA citizen from an eligibility
check, it would first be necessary to establish that they
are part of the exempt cohort. It would not be possible
for those carrying out the checks, including employers
and landlords, to do this without checking everyone, as
they do now, to establish eligibility. Alternatively, they
would have to second-guess who was in a particular
cohort, which brings the obvious risks of leading to
potential discrimination and unfair treatment.

I recognise that the hon. Members for Cumbernauld,
Kilsyth and Kirkintilloch East and for Halifax wish to
ensure that EEA citizens and their family members who
are currently resident in the UK are not adversely
impacted by such measures. This is why we have set up
the EU settlement scheme, making it free and easy to
get UK immigration status and to enjoy the same rights
as now. That is why I believe it would be unhelpful to
accept the new clause, and the Government will not
do so.

Stuart C. McDonald: I am grateful to the Minister for
his response, but I feel he rather skirted around getting
to the heart of the issue, and he knows full well that the
new clause is as it is because of issues of scope. When he
talked about how this would not work because there
would have to be checks on whether an EU national
was seeking to take advantage of this new clause, he
spoke about the dangers of guessing whether an individual
may or may not be an EU national. That is exactly the
problem with the right to rent scheme at the moment, in
that some landlords and landladies are guessing people’s
nationality when they are approached with inquiries
about accommodation. I am glad that he has recognised
that there are dangers in the scheme that causes such
judgments to be made. Yes, there are problems with the
wording of the new clause because of scope, but I shall
drop it for now and think about this again in advance of
Report. I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 57

DATA PROTECTION

“(1) For the purpose of this section, a person (“P”) is defined
as any person who, immediately before the commencement of
Schedule 1, was—

(a) residing in the United Kingdom in accordance with the
Immigration (European Economic Area)
Regulations 2016;

(b) residing in the United Kingdom in accordance with a
right conferred by or under any of the other
instruments which is repealed by Schedule 1; or

(c) otherwise residing in the United Kingdom in
accordance with any right derived from European
Union law which continues, by virtue of section 4 of
the EU Withdrawal Act 2018, to be recognised and
available in domestic law after exit day.

(2) Regulations under section 4(1) may not be made until the
Government has made provision to ensure that P has safe and
confidential access to essential public services by ensuring the
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Secretary of State, or any other individual or body on his behalf,
must not process personal data, by any means, for the purposes
of immigration control or enforcement, where that personal data
has been collected in the course of the data subject accessing or
attempting to access the public services identified in subsection
(3).

(3) For the purposes of subsection (2), the relevant public
services are—

(a) primary and secondary healthcare services;

(b) primary and secondary education; and

(c) the reporting of a crime by P, where P is a witness to, or
the victim of, the crime, any investigation or
prosecution of it.

(4) The prohibitions contained in subsections (2) and (3) do
not apply where the data subject has given his or her explicit and
informed consent to the disclosure of the personal data, for the
purposes of immigration enforcement.”—(Stuart C.
McDonald.)

This new clause seeks to limit use of data gathered by key public
services for immigration enforcement control or enforcement.

Brought up, and read the First time.

Stuart C. McDonald: I beg to move, That the clause
be read a Second time.

I am pleased to speak to new clause 57, which brings
us to another discrete example of the broader hostile
environment and the ever-expanding powers of the
Home Office to gather information and require information
to be shared with it. The new clause requires that the
Government take measures to prevent the sharing of
data for immigration purposes where that data has been
collected or provided in the course of a person accessing
healthcare and education or reporting a crime.

The fear of information being shared with the Home
Office can have a pernicious effect on people’s willingness
to seek help or to access vital public services, and of
course it can also lead to injustice, as we saw in the
Windrush fiasco. This is about supporting the survivors
of serious crimes—such as domestic abuse, human
trafficking and other forms of exploitation—to report
them to the police, seek healthcare and escape to safety.

Essentially, the new clause challenges us about our
priorities. Is our priority to ensure that people can feel
safe when reporting crimes, and that they do not have to
be anxious when sending their children for education
and do not have to be in two minds about seeking
healthcare when that is required, or is our priority to
provide the Home Office with endless additional powers
to snoop and gather information on the off-chance that
it might be able to detain and remove another few
individuals, even if that comes at an incredibly hefty
price, including injustices such as Windrush? I say absolutely
clearly that my priority is protecting safe access to vital
public services, and that is why I am moving new
clause 57.

Kevin Foster: I thank the hon. Gentleman for his
contribution. I do understand his concern that those
who come to this country should have safe and confidential
access to essential public services. However, new clause 57
would restrict the ability of the immigration authorities
to use data that has been collected in particular
circumstances for immigration enforcement purposes,
as far as those who now benefit from freedom of
movement are concerned. In so doing, it would maintain
the status quo for those cohorts as far as the use of such

data collection is concerned. However, the crucial difference
is that they would now be subject to the same measures
of immigration control as people from the rest of the
world subject to the same restrictions.

The new clause would severely restrict the ability of
the immigration authorities to take enforcement action
against that cohort. It would thereby result in differential
treatment in respect of a migrant whose data would be
collected in the same way, but which would continue to
be used for immigration enforcement purposes when
deemed appropriate, as it is now. It would also weaken
the effect of the immigration system, as we are concerned
to encourage compliance with immigration laws as approved
by Parliament. We welcome the contribution made to
the United Kingdom by those who are lawfully present,
but it must be in accordance with the laws and rules that
have been set out and agreed. No cohort should be
exempt from measures that are put in place to ensure
compliance with those laws and rules.

On the prohibition on sharing data collected by the
police in respect of witnesses or victims of crime, we
believe that could lead to unintended consequences. It
could prevent those with unresolved immigration status,
particularly those who are vulnerable, from being brought
into the immigration system, regularising their status
and receiving necessary support. In some cases, such as
where someone has been the victim of domestic abuse,
it could prevent the Home Office from providing
information to the police on known vulnerabilities or
safeguarding concerns, thereby reducing a perpetrator’s
ability to control or coerce their victim. Engagement
with immigration enforcement could, for example, reveal
previously undisclosed evidence of domestic abuse, which
the Home Office could then pass on to the police,
leading to the provision of support from a specialist
domestic abuse team and potential access to a refuge.
Data sharing in those circumstances would be proportionate
and necessary, and in the best interests of the victim.
Data sharing also enables the Home Office to trace
missing families and protect children who may be at
risk, working collaboratively with social services, the
police and local authorities to ensure safeguarding actions
are taken. We will always have due regard for the safety
and best interests of any children.

The Home Office has robust safeguards and controls
in place to ensure data are handled securely, lawfully,
ethically and in accordance with relevant data protection
regulations. It must have a legal basis for processing
data, and comply with the General Data Protection
Regulation and the Data Protection Act 2018 when
doing so. Individuals’ rights are protected by the role of
the Information Commissioner’s Office, the UK’s
independent body which upholds information rights. I
remind the Committee of the comments I made at one
of the last Home Office oral questions that were held
physically in the Chamber before the current arrangements.
When asked, for example, about whether the details of
those approaching the NHS for treatment for covid-19
would be passed on to immigration enforcement, we
were clear that, purely for the purposes of immigration
enforcement, that would not be something we would be
doing. Our approach is proportionate.

Stuart C. McDonald: The purpose of the new clause,
and what it says expressly, is that information cannot be
shared with the Home Office for the purposes of
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immigration control or enforcement. To my mind, that
does not mean, for example, stopping the police making
inquiries with the Home Office about whether somebody
has been the victim of domestic abuse. I therefore think
that is a rather unfair interpretation of what we are
proposing.

Kevin Foster: Part of how we respond to victims and
others is sometimes to look to resolve their immigration
status as well. I would say it is quite proportionate that
two parts of the Home Office work together on the
enforcement of the UK’s laws, subject to it being
proportionate and appropriate to do so. I think people
would find it strange if that did not occur.

For the reasons we have outlined, with the robust
safeguards in place, and the proportionate and legitimate
aim of ensuring our immigration laws are not completely
undermined, the Government will not accept the new
clause.

Stuart C. McDonald: I am grateful to the Minister for
his response. I am not sure I agree with his reasoning on
what the new clause would or would not allow, but I will
take that away and give it further thought. In the
meantime, I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 60

REPORT ON THE STATUS AND SOCIAL SECURITY

ENTITLEMENTS OF UK NATIONALS IN THE EU MEMBER

STATES

“(1) The Secretary of State must prepare and publish quarterly
reports on the progress being made by EU member states on the
migration status and social security entitlements of UK nationals
in their countries.

(2) A Minister of the Crown must, not later than a month after
the report has been laid before Parliament, make a motion in the
House of Commons in relation to the report.”—(Kate Green.)

This new clause would require the Government to update the House of
Commons on the progress being made by the EU27 countries on the
implementation of protections for UK nationals in their countries on a
quarterly basis.

Brought up, and read the First time.

Kate Green: I beg to move, That the clause be read a
Second time.

The new clause would require the Government to
report quarterly on the status and social security
entitlements of UK nationals in EU member states. I
am grateful to British in Europe for its comprehensive
briefing in preparation for this debate.

Implementation in the EU of the citizens’ rights part
of the withdrawal agreement is still in its early stages,
with few countries having final or even draft legislation
in place. Application processes have begun in only a
handful of countries. The situation has understandably
been exacerbated by delays caused by the covid crisis.
However, that creates uncertainty for thousands of UK
families and individuals in the EU, who are awaiting the
outcome of applications to be allowed to stay in countries
in which they have made their home that have opted for
an application or constitutive system.

The European Commission’s promised guidance note,
which was eventually published on 12 May, is helpful in
clarifying some of the uncertainties, but outstanding

issues include how dual UK-EU nationals and other
citizens who do not rely on the withdrawal agreement
for residence rights can evidence their rights; how the
withdrawal agreement applies to UK citizens who are
eligible for protection under the withdrawal agreement
in their own right and for protection under EU law as
family members of EU citizens; and whether UK citizens
eligible for protection under the withdrawal agreement,
which of course confers no right of free movement to
third EU countries, can obtain the rights at least to
some mobility enjoyed by other third-country nationals,
either in addition to their withdrawal agreement rights
or by waiving that protection and opting to register as
non-withdrawal agreement third-country nationals.

In addition, the common format of the card evidencing
withdrawal agreement rights, mandated by the Commission
for UK nationals in the EU, fails to distinguish between
permanent residence and ordinary residence. The conditions
for lawful residence under EU law, which applies during
the transition period, and under the withdrawal agreement
for those who have not yet acquired permanent residence
or had permanent residence confirmed, include
requirements to be employed or self-employed, or
economically self-sufficient with comprehensive health
insurance.

Those conditions are applied strictly in many EU
countries. The lockdown restrictions of the covid crisis,
however, have caused people to lose their jobs or much
of their income, and some will be unable to obtain
comprehensive health insurance because of exclusions—
students studying abroad and recent graduates are at
particular risk.

We know the Government do not intend to extend
the transition period. Will the Minister tell us whether
the Government intend to ask EU member states to
grant extensions to time limits for securing rights under
the withdrawal agreement, which people have been unable
to comply with because of covid restrictions on travel
or the closure of administrative offices? That applies
not only to residence rights across the EU, but to
citizenship applications where 31 December this year is
a cut-off date, such as is the case in Germany or Italy.

With much still unresolved, British in Europe and
the3million have suggested that they should attend the
specialised committee on citizens’ rights of the joint
committee on implementation of the withdrawal agreement
established—

The Chair: Order. The new clause is about the
Government reporting to the House of Commons. I
understand the points that the hon. Lady is making, but
if she would relate her comments to the reporting, I
would be grateful.

Kate Green: Of course, Mr Stringer; that is very
helpful guidance. These are matters on which I hope the
Minister may be able to give some immediate answers
about the Government’s current actions, but obviously
the report to the House would be able to demonstrate
the effect on UK nationals in the EU of our withdrawal
from the European Union, which I think the public as a
whole will be concerned about. As I go through further
remarks about possible effects, I will naturally seek to
come back to the point that I seek the approval of the
Committee on regular reports on these matters being
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made to the House, including on the suggestion by
British in Europe and the3million that they should be
able to attend the specialist committee on citizens’
rights of the Withdrawal Agreement Joint Committee.

There are other uncertainties for UK nationals who
are not covered by the withdrawal agreement. Jeremy
Morgan of British in Europe agreed in our oral evidence
session last week that UK nationals resident in the UK
but who own second properties in the European Union
will potentially now be caught by the 90 out of 180 days
rule under the Schengen arrangements. It is not clear
whether the UK Government have given up on negotiating
up to 180-day stays for UK citizens visiting the European
Union, so it would be useful to have regular reports to
the House on whether negotiations are continuing, or
on the impact if they are not.

The concerns I have outlined so far affect UK nationals
who already live, work or own property in the European
Union, but there will also be concerns about UK nationals
moving to the EU in the future after the end of the
transition period. In our evidence session on 9 June,
Jeremy Morgan of British in Europe drew attention to
whether UK nationals will be able to buy property in
certain EU countries after the transition, which again I
think would be of interest to the House and the wider
public, and future reports on that would be welcome.

On Tuesday, we debated the implications of clause 5
and the draft social security arrangements published by
the UK and the EU. I am grateful to the Minister for
the letter he sent me late yesterday evening, which I
think has been copied to all Committee members, in
response to a number of issues I raised in that debate.
The analogy drawn in the letter with other treaties
between the UK and third countries simply exposes the
more limited protection that those treaties provide, and
that such treaties seem to be the model for our future
arrangements with the European Union—for example,
on aggregating contributions, sharing information or
healthcare. If those are to be a model for future coverage
for UK nationals in the EU, again I think that is
something that should be drawn regularly to the attention
of the House.

The draft social security agreement attached to the
free trade agreement published in February makes it
clear that the Government envisage that short-term
visitors would be covered, but what of those who go to
work or make their home in the EU in future? The
Minister’s letter says that contributory employment and
support allowance will be available for four weeks. I
note in passing that a decreasing number of people get
contributory ESA anyway, and that that four-week
grace period will be of no use to disabled people moving
abroad, or even visiting for five, six or seven weeks. I
think the House would like to be aware of the implications
of new arrangements for disabled people.

Similarly, on healthcare, the Minister’s letter may try
to gloss over this, but for those who are not going to be
covered by the withdrawal agreement, the S2 will be
scrapped, so they cannot in future go abroad and have
treatment paid for in the EU, even if the NHS cannot
provide that treatment. Importantly, we will lose the
mutual recognition of prescriptions, which could have
quite significant consequences for some UK nationals.

My assessment is that, for those UK nationals moving
to the European Union after the transition, the unspoken
thrust of the letter sent by the Minister last night is a
levelling down of protections and rights, which I feel
the House should want to track on a regular basis.
I recognise that a number of bilateral reciprocal
arrangements—some going back many years—between
the UK and certain member states may fill in some of
the gaps in social security co-ordination arrangements
in the future, but it is unclear whether either country
will regard them as remaining effective. In any event,
many of the arrangements offer only very limited protection.
Again, I think it would be useful for the House to be
updated on the standing of, and application of, these
bilateral agreements.

If no agreement is secured with the European Union
and the Minister hopes that instead a series of new
bilateral arrangements might be negotiated between the
UK and each individual member state, there may be a
fear in those member states that that could impinge on
the co-ordination arrangements that apply in relation to
other member states, and that fall within the scope of
European Union co-ordination regulations. It would be
useful for the House to have regular updates on that.

The picture that I have painted suggests at best confusion,
and at worst the prospect of less favourable protections
for UK citizens in the European Union—those already
there, and those who move to European Union countries
in future. The UK Government have an obligation to
look after the welfare of their citizens wherever they are
located. Quarterly reporting to Parliament will make it
possible to conduct scrutiny of the way in which the
Government meet the obligation.

Kevin Foster: I thank the hon. Member for Stretford
and Urmston for moving new clause 60, which is well
intentioned but ultimately unnecessary. The Government
are monitoring closely the implementation of the withdrawal
agreement for UK nationals in the EU and information
on citizens’ rights in each EU member state is already
provided by the Government on our “Living in” guides
on gov.uk.

Having ratified the withdrawal agreement and legislated
for it domestically in the EU (Withdrawal Agreement)
Act 2020 in January, the Government are now closely
monitoring the progress of member state implementation
during the transition period, via our network of embassies,
high commissions and consulates across Europe. We are
committed to providing UK nationals overseas with
clear and appropriate information and are working
with member states to ensure that any introduction of,
or changes to, administrative procedures that are in line
with the withdrawal agreement will be communicated
to resident UK nationals.

The EU’s social security co-ordination rules will continue
to apply in full to individuals in full scope of the
withdrawal agreement, including UK nationals living
and/or working in the EU, and EEA citizens living
and/or working in the UK by the end of the transition
period. Those rights are protected for as long as they
remain in full scope of the withdrawal agreement.

Information is available via our “Living in” guides on
gov.uk, and UK nationals should sign up for the latest
information on the actions they need to take. The
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“Living in Europe” guide, which is also on gov.uk,
provides further information on citizens’ rights to UK
nationals in the EU.

Beyond that, we also have a governance structure
established by the withdrawal agreement to monitor the
correct implementation and application of the withdrawal
agreement. The Withdrawal Agreement Joint Committee,
chaired by my right hon. Friend the Chancellor of the
Duchy of Lancaster, has already met twice, on 30 March
and 12 June.

The Specialised Committee on Citizens’ Rights,
co-chaired by UK and EU officials, met on 20 May. As
set out in the joint statement following the meeting,
both the UK and the EU exchanged updates on the
implementation of the citizens’rights part of the withdrawal
agreement and discussed preparatory work for future
meetings. The Government and European Commission
share the objective of ensuring the correct and timely
implementation of the withdrawal agreement to provide
certainty to UK nationals in the EU and EU citizens in
the UK. The Committee will therefore meet regularly
during the transition period and thereafter.

Finally, I reassure the Committee that we are calling
on the European Commission and all member states to
ensure timely implementation and clear communications
to UK nationals in the EU, in line with what has been
agreed in the withdrawal agreement.

I will briefly cover some of the points that the hon.
Member for Stretford and Urmston made. The Government
are continuing their negotiations with a view to a future
partnership. We have already looked to extend our
generous visitor visa provisions to EEA nationals from
1 January, on the same basis as we have to many of our
traditional international friends and allies, such as Canada,
the United States and Japan. We continue in discussions
to seek a productive partnership. However, I am sure
that the hon. Lady will appreciate that it is not possible
for us, in domestic UK immigration measures, to legislate
for what other nations should offer the United Kingdom.

On that basis, I ask the hon. Lady to withdraw her
new clause.

4.15 pm

Kate Green: I feel that the Minister’s response has
rather missed some of the points that I was trying to
make. In seeking a report to Parliament, I am asking for
something a little bit different from information to UK
nationals about what they should be doing at any given
time, whether or not they moved to the EU before or
after the end of transition. Intergovernmental
discussions—or discussions between the UK Government
and the European Union—taking place in the joint
committee are very important, but they are not a
parliamentary event that ensures full public information
and scrutiny of those discussions. My point on the
bilateral treaties was also about thinking of protections
for UK nationals, which, if I may say so, are in the gift
of the UK Government. The signs are worrying when
looking at the Government’s draft agreement, published
earlier this year.

I will not press the new clause to a vote, but I gently
suggest to the Minister that keeping the House updated
on such matters is not only important to hon. Members,
but of considerable importance to our constituents. We
have found at times that Ministers are quite tardy in

coming to the House to inform us about the progress of
negotiations with the European Union, at least in relation
to these important matters. I hope that the Minister will
use his good offices to encourage his colleagues to keep
us as well informed as possible. I beg to ask leave to
withdraw the motion.

New clause, by leave, withdrawn.

Question proposed, That the Chair do report the Bill
to the House.

Kevin Foster: On a point of order, Mr Stringer. I
thought it appropriate to thank you and Sir Edward for
your very effective chairmanships and for keeping us all
in order—even me, with the interesting slip that I managed
to make earlier today. I hope that it did not cause too
much hilarity in the Committee.

Holly Lynch: Oh, it did!

Kevin Foster: I am sure it did. I should also thank the
shadow Minister and the SNP spokesperson for the spirit
in which we have debated the Bill, put on the record a
number of important points and explored a number of
issues of concern to a range of constituents. I am sure
that hon. Members would want me to express gratitude
to the Clerk, who has ensured that the Committee was
conducted professionally and well. I also thank my
officials at the Home Office and those at the Department
for Work and Pensions who have supported me both by
preparing for the Committee and by preparing briefings
on a range of amendments.

I can imagine how you will rule on this point of
order, Mr Stringer—probably in line with every other
point of order that has ever been raised in the five years
that I have been here—but I wanted to put those few
comments on the record as we come to our conclusion.

Holly Lynch: On a point of order, Mr Stinger. I echo
the Minister’s sentiments—I am grateful for the points
that he just made. I thank my Committee colleagues,
not least the hon. Member for Stretford and Urmston—I
am eternally grateful for her support on a personal
basis; her experience in this subject area is second to
none—the hon. Members for Kingston upon Hull North
and Coventry North West, and our Whip, the hon.
Member for Ogmore, for their support. I also thank
you, Mr Stringer.

I echo the Minister’s sentiments: the Clerk has been
incredibly helpful to Members across the Committee
and her efforts have been nothing short of herculean,
often responding to emails in the early hours of the
morning. We are eternally grateful to her for that. I also
put on the record my thanks to my staff members,
Jamie Welham and Charlotte Butterick, as well as to
Heather Staff in the office of my hon. Friend the
Member for Stretford and Urmston.

Putting politics and the subject matter to one side, we
can always collectively breathe a sigh of relief when the
intensity and pace of any Bill Committee comes to an
end. I very much look forward to returning to some of
these issues on Report and Third Reading.

The Chair: That was outrageously out of order. Thank
you for the kind comments.

Bill accordingly to be reported, without amendment.

4.19 pm

Committee rose.
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Written evidence reported to the House
IB17 British Medical Association

IB18 Countryside Alliance

IB19 Northern Ireland Human Rights Commission

IB20 techUK

IB21 Immigration Law Practitioners’Association (ILPA)
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